


In 1999 employers were suddenly faced with new requirements when needing to use the services of a third party to assist in investigations of workplace misconduct. 
Specifically, when needing assistance to conduct an allegation of sexual harassment (or other misconduct) violation, an employer was suddenly forced to comply with the full Fair Credit Reporting Act’s requirements. 
These requirements forced an employer wanting to use outside expertise in a misconduct investigation to comply with the up-front approval for the investigation from the person being investigated. If a negative decision regarding employment was based in part or totally on the report, even if the investigated individual’s acts were in violation of the law and company policy, the person had the right to receive a report of the findings, plus other information as required by FCRA law.
The determination came from a-never-before-done interpretation from an FCRA attorney named Judy Vail. The letter and interpretation has since been referred to as the Vail Letter.
Immediately after receiving news of the Vail Letter, several organizations began lobbying for modifications to the Fair Credit Reporting Act. From the legislative history it was clear that such investigations and reports to an employer were never intended to be defined as consumer reports. Therefore such employer investigations were not intended to meet the requirements of a consumer report as covered in the law.
Finally, on December 4, 2003, President Bush signed the “Fair and Accurate Credit Transactions Act of 2003” (FACTA) into law. The law clarified the exclusions from the FCRA that organizations, such as the Society for Human Resource Management, had been lobbying for. The section of the law became effective this past March 31, 2004. 
The Fair and Accurate Credit Transactions Act (FACTA) excluded from the definition of consumer reports and investigative consumer reports certain specific employer reports. In the section of the law entitled “Exclusion of Certain Communications for Employee Investigations” these exclusions are listed. These exclusions include investigations of:

· Suspected misconduct relating to employment
· Compliance with Federal, State, or local laws and regulation, the rules of a self-regulatory organization, or any preexisting written policies of the employer;
Investigations of misconduct can occur if they are intended to investigate suspected violations of the law. In addition misconduct investigations may also apply to an employer’s written policies and procedures.  Investigations can include the following issues:

· Complaints of sexual and other harassment

· Workplace theft

· Drug abuse violations

· Workplace violence

· Violation of safety rules
· Workers’ Compensation Claims may likely be included in the scope of the law’s changes
Such reports (communications), to qualify for the exception, must be made only to the “employer or agent of the employer” or Federal or State agency.
The sources of information acquired solely for use in preparing  the report do not have to be included in the report disclosed to the investigated person – as long as no other information is sought out or included in the report.
As the law states: “the employer is to disclose to the consumer a summary containing the nature and substance of the communication upon which the adverse action is based….”  Consumer here means the person being investigated.
It is critical that employers understand that such reports can not include any inquiries or information about a person’s:

· Credit worthiness,

· Credit standing, or
· Credit capacity
If the investigation should involve any of the three taboo areas above, then the full aspects of the FCRA pertaining to investigative consumer reports must kick in and be followed. As a reminder, these include:

· Prior notice to the target person of the investigation.

· Written authorization for the investigation from the target person.

· Employer certification prior to the investigation that the consumer reporting agency (CRA) will comply with the FCRA.

· Prior to any adverse action as a result of the report, the target will receive a copy of the report plus the mandatory summary wording of their rights under the FCRA.

· Certain specific time lines apply to the investigating and reporting process.
· The target must be provided five pieces of information about the report.
If the employer makes a negative employment decision based partially or totally on the investigator’s report, the employee (consumer/target) is supposed to receive a summary of the report. The summary should contain “the nature and substance of the communication upon which the adverse action is based….”  Such a report does not have to include the full information otherwise required by the law, such as sources of information and individual names. 
One word of caution to employers is wise to be made. These changes are quite new and we have no real experience as yet as to what the investigations can and can’t actually cover. Therefore an employer needing to use an outsider to perform an investigation of misconduct should carefully analyze and consult with others to get a comfort feeling that the misconduct intended to be investigated probably meets the new exceptions to the FCRA.
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Fair Credit Reporting Act: Good News and Cautions








Action Point: Train your management team immediately on the changes in the Fair Credit Reporting Act about the new freedom for outside agents to perform misconduct investigations.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














