


We are continuing our review of the Americans with Disabilities Act’s rules on asking questions pertaining to disability-related inquiries and medical examinations. 

Essential elements of the job that physical agility of physical fitness tests are becoming more prevalent.  In these circumstances an employer is allowed to require the employee to obtain clearance.  Such clearance can be in the form of a certification (or note) by a physician stating the employee can safety perform the test.  Where there is a problem, the physician should also explain the reasons why the employee can not perform certain tasks.

What about more serious circumstances?  We have previously referenced situations where a medical condition poses a direct threat to the safety of others or to the individual with the medical condition. If the employer reasonably believes an employee will pose such a direct threat, the employer can require the employee undergo a medical examination.  

Any decisions about the direct threat must be made after an individualized assessment.  Such an assessment examines the person’s ability to safety perform the essential tasks of the job.  The assessment must be based on reasonable medical judgment. 

This means the information must be the best objective evidence available and must be from a health care professional with expertise regarding the specific medical condition.  The information provided should help the employer determine the effects of a medical condition upon an employee’s ability to safely do their job.

The medical examination and information has to be limited only to the issues regarding a possible direct safety threat, with or without reasonable accommodation.  Therefore a request for complete medical information or background is ordinarily improper in these situations.  Also, the employer is responsible for the cost of all such examinations and tests.

If there is a contradiction between the employer’s medical expert and the employee’s own treating physician, the employer should be cautious.  Blindly accepting the employer’s medical opinion could be problematic.  In assessing the best medical information to rely on, the following factors are important:

· the area of expertise of each medical professional who has provided information; 

· the kind of information each person providing documentation has about the job's essential functions and the work environment in which they are performed; 

· whether a particular opinion is based on speculation or on current, objectively verifiable information about the risks associated with a particular condition; and, 
· whether the medical opinion is contradicted by information known to or observed by the employer (e.g., information about the employee's actual experience in the job in question or in previous similar jobs).
Next time we will discuss issues relating to medical leave and return to work.
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Americans with Disabilities Act:


Direct Threat to Safety Situations








Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Circulate this to people in supervisory positions and those responsible


  for the human resource functions.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















