


We are continuing our review of the Americans with Disabilities Act’s rules on asking questions pertaining to disability-related inquiries and medical examinations. 

Let’s assume an employee requests an employer to provide a reasonable accommodation for them. The immediate issue that arises is what type of documentation is needed to justify providing a reasonable accommodation?

The answer is that the employee can be required to provide whatever documentation is “sufficient” to justify the accommodation.  As mentioned previously, the information requested must meet the tests of job-relatedness and business necessity.  The concept of “sufficient” documentation is described in the ADA information.  Sufficient documentation is considered to be information that:

· describes the nature, severity, and duration of the employee's impairment, the activity or activities that the impairment limits, and the extent to which the impairment limits the employee's ability to perform the activity or activities; and, 
· substantiates why the requested reasonable accommodation is needed.
This information is allowed to come from the employee’s own personal doctor, as long as the information meets the sufficiency test above.   

What if the employer thinks the information in not sufficient?  The ADA considers information to be insufficient when: 

· the health care professional does not have the expertise to give an opinion about the employee's medical condition and the limitations imposed by it; 

· the information does not specify the functional limitations due to the disability; or, 

· other factors indicate that the information provided is not credible or is fraudulent.
If the employer does not think the information from the employee’s personal doctor is sufficient, the employer must be cautious at this point.  There are two issues facing the employer here.  First, the law restricts the information an employer can have to only information that is job-related and required for business necessity.  Second, requests for further information could be considered as retaliation.  Therefore, requests for additional information must be based on a good faith belief that the additional information is required.

When an employer firmly believes the information is insufficient, there are two courses of action to take.

First, the employer should inform the employee of the problem, explaining what else is needed, and request the employee’s doctor provide more information.  Again, this information must respond only to facts about “…the nature, severity, and duration of the employee's impairment, the activity or activities that the impairment limits, and the extent to which the impairment limits the employee's ability to perform the activity or activities.”  An appropriate amount of time should be provided to allow the employee and their doctor to produce the additional information.  Also, with the emloyee’s permission, the employer can consult with the employee’s personal doctor.

Should the above approach fail, the second course of action would be for the employer to require the employee to go to a doctor of the employer’s choice.  

The employer will have to do this at their cost rather than at the employee’s cost.  Such an examination will also have to meet the tests of job-relatedness and business necessity.  The examination will have to be limited to only sufficient information required to assist with the reasonable accommodation and no more.  

Next time we will discuss documentation issues regarding the aspects of direct threat and safety issues.
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Americans with Disabilities Act: Documenting the Need for a Reasonable Accommodation








Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Circulate this to people in supervisory positions and those responsible


  for the human resource functions.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















