


We are continuing our discussion of the Americans with Disabilities Act and mental or psychiatric issues. Particularly today we will discuss issues of disclosure of a disability.

Last week we reviewed what can be discussed and discovered about a disability during the application phase.  The two remaining phases that apply to disclosure of a disability are after making the offer of a job and during employment.

Once a bona fide, qualified job offer has been made, the employer can pursue a medical examination or questioning of the applicant. These examinations and queries do not necessarily have to be job-related at this phase. 

There is one very significant rule that must be followed at this phase according to the law. The employer must subject “all entering employees in the same job category to the same inquiries or examinations regardless of disability.” This appears to be a one for all rule regarding the decision to use such a test of employment.

Following the beginning of employment and during the time a person is employed, examinations and inquiries about health status and mental/psychiatric disabilities can also be made. However, during employment the inquiries must be "job-related and consistent with business necessity." 

If the employer has a “reasonable belief” which is based on objective evidence that one of the following situations exists, then such inquiries are allowed. The objective evidence must indicate:

· an employee's ability to perform essential job functions will be impaired by a medical condition; or 

· an employee will pose a direct threat due to a medical condition.

This means that these inquiries/examinations must not exceed the scope of  the specific medical condition and the impact of the employee’s capacity to perform essential functions or work without posing a direct threat. 

The direct threat issue has been determined to mean a direct threat to themselves or others. 

Also, if a law or regulation requires such an examination/inquiry they are allowed.

Any and all information is required to be treated as confidential under the Americans with Disabilities Act. This applies even to what we call an obvious disability or a disability which has been voluntarily disclosed by the employee.

There are three narrow exceptions to the confidentialy requirement allowed under the law. These are the following three situations:

· supervisors and managers may be told about necessary restrictions on the work or duties of the employee and about necessary accommodations; 

· first aid and safety personnel may be told if the disability might require emergency treatment; and

· government officials investigating compliance with the ADA must be given relevant information on request.

One tricky issue that occasionally arises in the workplace is the curiosity of fellow employees. It seems natural that fellow employees might notice something different about another employees’s condition and work capacity. This may be true or not true under a specific situation.

The ADA is clear and firm about such scenarios. Discslosures about an employee’s disability or the provision of a reasonable accommodation to fellow employee are prohibited. This information is confidential. An admission to a reasonable accommodation is an admission that a disability exists. 

The employer may explain to fellow employees that this situation is covered under federal law and they “are acting for legitimate business reasons or in compliance with federal law.”

Next week we will examine the issue of actually requesting a reasonable accommodation. 
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ADA & Psychiatric Issues








Action Point: Ensure all managers understand the limitations of health inquiries/examinations of persons with disabilities once they are actually employed.


Action Point: Ensure all managers are trained to handle inquiries from fellow employees about another employee’s health status, particularly if the condition is covered by the ADA.


Action Point: Ensure all managers understand the narrow exceptions that allow disclosure of the presence of a disability and reasonable accommodation. 





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














