


Americans with Disabilities Act: Third Party Information, Documentation, Medications & Failure to Respond to Requests for Information

We are continuing our review of the Americans with Disabilities Act’s rules on asking questions pertaining to disability-related inquiries and medical examinations. 

An employer is allowed to make disability-related inquiries or require medical examinations based on information provided, in whole or part, from a third person.  There are some restrictions on this information.  Both the source of the information and information itself must be reliable.  The information must be such that a reasonable belief would result to indicate: (1) the person could not perform the essentials of the job or (2) there is a direct threat.

There are five factors to be considered in assessing information received from a third party.  These factors are the: 

· relationship of the person providing the information; 

· seriousness of the medical condition; 

· motivation of the person providing the information; 

· way the person learned the information; and 

· other evidence that the employer has about the reliability of the information provided.

An employer is also allowed to ask the employee to provide documentation about the disability, particularly when a reasonable accommodation is requested.  An employer is entitled to sufficient information to determine the disability is covered under the ADA.  Further, the employer is allowed the right to obtain sufficient information to know if a reasonable accommodation is needed and then what the nature of the reasonable accommodation must be.

When the disability is not known or obvious the request for such information would be considered job-related and consistent with business necessity.

Usually an employer will not be allowed to ask all of the company’s employees if they are taking medications and what type of medications are being taken.  This type of request and informaton must be proven to be job-related and consistent with business necessity.

The types of jobs that would usually permit requests for information about medications are jobs that have a direct implication to public safety.  Some of these positions normally are: armed police officers, airline pilots, fire department staff directly involved in fire fighting.  Note that purely administrative jobs in these areas would not normally be included. 

As a reminder: the employer must be able to clearly demonstrate the presence of a direct threat to safety is present in the essentials of the job.

The question arises: what can an employer do if an employee fails to respond to a disability-related inquiry or fails to have a medical examination where these are job-related and consistent with business necessity?

The answer will depend on the reason for making the job-related inquiry or requiring the medical examination.

Employers are not required to waive any production standards or performance standards for disable workers.  So if an employee refuses to cooperate and still continues to have performance related problems, the employer should treat the employee as they would other employees in this situation.  The employer is allowed to fall back on their normal disciplinary procedures.

If an employee refuses to cooperate, and the disability is not known or obvious, neither will the need for a reasonable accommodation be known or obvious.  In these sitations, the employer is not obligated to provide a reasonable accommodation.

Next time we will continue our discussion about disability-related inquiries and medical examinations.
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Americans with Disabilities Act: Third Party Information, Documentation, Medications & Failure to Respond to Requests for Information





Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Circulate this to people in supervisory positions and those responsible


  for the human resource functions.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















