


We are continuing our review of the Americans with Disabilities Act’s rules on asking questions pertaining to disability-related inquiries and medical examinations.  

There are some tricky issues that arise in phase three: after a person is employed.  We stated last time that an employer is permitted to make disability-related inquiries and medical examinations of an employee, with a restriction.  Disability-related inquiries and medical examinations can be required of employees ONLY if they are job-related and consistent with business necessity.

So what does job-related and consistent with business necessity mean?  These situations occur when the employer has a reasonable belief, based on objective evidence, that the following exists: 

(1) 
an employee's ability to perform essential job functions will be impaired by a medical condition; or 

(2) 
an employee will pose a direct threat due to a medical condition.
Also disability-related inquiries and medical examinations that are pursuing a request for reasonable accommodation, when the disability is not known or obvious, usually are interpreted to be job-related and consistent with business necessity.  

When the employer is aware of an employee’s medical condition and has actually observed difficulties performing the tasks of the job, questions may be job-related and consistent with business necessity.  In these situations the employer should be reasonably certain the job performance problems are attributable to the medical condition.

The ADA allows an employer to receive “reliable information” from a third party.  This is allowed only where the third party is a credible source of such information.  

Further, there are situations when the employer observes symptoms that raise reasonable suspicion that a medical condition might exist which will impair the employee’s ability to perform the essential functions of the job.  Situations where an employer’s observations lead them to reasonably believe there is a medical condition that poses a direct threat may lead to inquiries that are job-related and consistent with business necessity.  

Some examples of the above situations where disability-related inquiries and medical examinations are permitted as job-related and consistent with business necessity are:

· An employee’s production and performance is significantly less on the job that it used to be and additionally there are many mistakes in their work.  After questioning the employee about their performance, they indicate they have lupus and the medication makes them lethargic.

· An employee who performs extremely tasks that can cause serious, direct safety threats appears to be light-headed, needs to sit down quickly and has difficulty breathing.  The employee indicates he has had such episodes a few times.

Remember there are definite allowances and restrictions to these inquires and examinations.  Only where the employer has a reasonable belief, based on objective evidence, that the employee can not perform the essential functions or poses a direct threat, are such inquiries allowed.  Such inquiries, without meeting these criteria would not be considered job-related and consistent with business necessity.  
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Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Circulate this to people in supervisory positions and those responsible


  for the human resource functions.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















