


We are continuing our review of the Americans with Disabilities Act’s rules on asking questions pertaining to disability-related inquiries and medical examinations.  
We have established the ADA is quite clear that no disability-related inquiries and medical examinations of job applicants are allowed during the pre-offer phase (phase one).  In other words, an employer is prohibited from requiring disability-related inquiries or a medical examination of a job applicant prior to an actual job offer. 

The second phase of the employment process is where an applicant has been given a bona fide conditional job offer, but has not yet actually come to work.  In other words an applicant has been provided assurances they have the job, pending clearance of final requirements.

During this second phase an employer is allowed to make disability-related inquiries and require medical examinations of job applicants.  However there is a serious consideration that the employer must be aware of.  This consideration allows such questioning to occur provided the employer is willing to amend its hiring process and in the future it makes the same issue/inquiry/examination a requirement for all entering employees in the same job category.  

It also should be mentioned that the ADA allows the employer to ask applicants in phase one a couple of questions – neither of which are disability-related inquiries and medical examinations.  An applicant in phase one (pre-offer) can be asked if they can perform the essential elements of the job, with or without reasonable accommodation.  

Further, if the employer chooses to do so, they can ask an applicant to either describe or demonstrate how they can perform the essentials of the job.  However, the employer will then be required thereafter to ask all applicants in the same job category this same question.

Phase three occurs after employment begins.  After an applicant has actually become an employee the employer is permitted to make disability-related inquiries and medical examinations, with a restriction.  Disability-related inquiries and medical examinations can be required of employees ONLY if they are job-related and consistent with business necessity.

One last statement should be made at this time.  The Americans with Disabilities Act mandates that all employers are to “treat any medical information obtained from a disability-related inquiry or medical examination (including medical information from voluntary health or wellness programs), as well as any medical information voluntarily disclosed by an employee, as a confidential medical record.”

Next time we will begin with a discussion about other inquiry issues and define what the term “job-related and consistent with business necessity” means relative to such inquires under the ADA.
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Americans with Disabilities Act: Phase Two Issues








Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Circulate this to people in supervisory positions and those responsible


  for the human resource functions.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















