


When does the Americans with Disabilities Act of 1990 (ADA) apply to organizations? The Americans with Disabilities Act of 1990, like most of the other civil rights laws, applies to most organizations that have 15 or more employees.  

It is interesting to note that of all of the various civil rights laws to me the hardest to understand and deal with is the Americans with Disabilities Act of 1990.  Part of the reason is that the restrictions and allowances of the Act differ depending on the “phase” of the employment process.  This is particularly true regarding questions and inquires about a person’s health status.  

It is a universally true statement that most employers are unaware of what they can and cannot say or ask applicants and employees about their health status.  Employers are very uneasy about this area of their communications with applicants and employees.

This situation is very easy to understand given the nature of the ADA.  There exist varying allowances and rules for dealing with what the law terms “disability-related inquiries and medical examinations.”  These rules differ depending on what phase of employment a person is in.

There are three phases of employment.  The three phases are called: pre-offer phase; post-offer phase and employment phase.  The confusion is caused, as an example, when certain rules and restrictions that apply in the pre-offer phase are modified in the latter two phases.

We will spend some time examining these differences and the applicable rules pertaining to each phase and “disability-related inquiries and medical examinations.”  

First we need to define what are “disability-related inquiries and medical examinations.”  The law says that a "disability-related inquiry is a question (or series of questions) that is likely to elicit information about a disability.”  The law also provides some examples of these, such as: 

· asking an employee whether s/he has (or ever had) a disability or how s/he became disabled or inquiring about the nature or severity of an employee's disability; 

· asking an employee to provide medical documentation regarding his/her disability; 

· asking an employee's co-worker, family member, doctor, or another person about an employee's disability; 

· asking about an employee's genetic information; 

· asking about an employee's prior workers' compensation history; 

· asking an employee whether s/he currently is taking any prescription drugs or medications, whether s/he has taken any such drugs or medications in the past, or monitoring an employee's taking of such drugs or medications;(  and, 

· asking an employee a broad question about his/her impairments that is likely to elicit information about a disability (e.g., What impairments do you have?). 

The ADA is quite clear that there are to be no disability-related inquiries allowed during the pre-offer phase.  In other words, an employer is prohibited from asking an applicant for a job any questions that are similar to the above examples or would result in an applicant being force to reveal prohibited information about their health status at this phase. 
We will continue this analysis of the ADA next time, when we define “medical examinations.”
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Disability-Related Inquiries








Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Circulate this to people in supervisory positions and those responsible


  for the human resource functions.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















