


Last December 1, 2006, a new rule of evidence became effective.  The new rules were amendments to the Federal Rules of Civil Procedure.  The amendments affect how evidentiary material will become known and what can come into play.  These amendments can have major implications for employers who use email frequently.

Last time we discussed the technical features of the amendments.  Now we will talk about the implications for employers regarding their electronic files and email messages and archives.

Based on the newly revised rules it seeks fairly direct that employers in litigation scenarios will need to respond to two requirements.  First, they must know what electronic information and emails exist that applies to a case.  Second, the organization must be able to produce these electronic documents and emails.  One can quickly see this is has significant implications for an organization.

It has been stated that employers now have two choices regarding this issue.  They are to:

· Create or obtain a search program that can classify, search and identify types of email traffic and records quickly and easily; or 

· Establish quick recovery, instant response teams to identify and classify electronic documents and emails pertinent to a case.

The next question is which electronic memory files to search and where the pertinent documents might be located.  The following has been suggested as a list of possible databases and repositories of electronic documents:

· Desktops or laptops belonging to employees.

· File and mail servers.

· Compact discs (CD).

· Memory sticks (the small, portable memory devices that plug into the USB ports)

· External hard drives.

· Personal Digital Assistants (PDA).

Which ones of these and which employee’s devices need researching will be primarily determined by the nature of the allegation and case.  Legal counsel will assist in determining the specific nature of the research and production. 

However, early on, as soon as one expects a situation might occur leading to litigation, it would be prudent to issue a “freeze” order against destroying or erasing any electronic files.  This does not mean to wait until an actual court order appears.  Human Resource Managers are usually pretty aware of potential situations that might go as far as litigation.  It would be wise to freeze documents relating to these situations also.  Seeking counsel’s advice might be a good step here.

It might be wise to actually conduct a forensic analysis of desktops and laptops.  The costs vary by vendor for such an analysis.  Experience has shown that a “typical forensic analysis can take between 16-40 hours.”  

Another implication for a organization is that key members of the organization should be familiar with the new rules and implications.  Senior management, finance, business managers, computer and information systems and human resources should be talking with each other about these implications and requirements.  This should be done in a risk management prevention posture – in other words, now and in advance of a problem.  The worst scenario is for this sharing dialogue to happen in a panic response and after documents have been destroyed that should have been preserved.
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New Evidence Rules: What Should You Do?








Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Make this mandatory reading for the persons over your information


 system.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















