


Last December 1, 2006, a new rule of evidence became effective.  The new rules were amendments to the Federal Rules of Civil Procedure.  The amendments affect how evidentiary material will become known and what can come into play.  These amendments can have major implications for employers who use email frequently.

The amendments affect the aspect of discovery.  Discovery is method (formal and official) by which attorneys go about fact-finding prior to a trial.  The purpose of this activity is to obtain information about the opponent’s case.

One key purpose of the information obtained as a result of discovery is that it allows attorneys to size up the opponent’s case.  This could allow them the opportunity to determine whether they would prefer to settle out of court or proceed to trial.
In the federal system, Rules 26 and 27 of the Federal Rules of Procedure govern the discovery process.  Discovery most frequently occurs through interrogatories, depositions and written requests for documents.  

A Society for Human Resource Management paper explains this process further: 

”Under the Federal Rules, before any discovery requests can be made, a party's attorney must first confer with the opposing lawyer to develop a proposed discovery plan. Each party must also make required initial disclosures. This means that a party must, without waiting for a discovery request, provide to other parties certain information, which includes the name and (if known) the address and telephone number of each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses, and includes a copy of, or a description by category and location of, all documents, data compilations and tangible things that are in the control of the party and that the disclosing party may use to support its claims or defenses. Required initial disclosures are a fairly recent development, designed to make the discovery process a more cooperative endeavor. “
Rule 26 amendments are particularly important to employers who have a history of using emails in business and related communications.  Quoting from an article by the Society for Human Resource Management, “The amended rules require employers to meet and confer with plaintiffs in employment litigation within 90 days after the appearance of a defendant or 120 days after the complaint has been served on a defendant. At the initial meeting, the parties must disclose to each other “a copy of, or a description by category and location of, all documents, electronically stored information and tangible things that are in the possession, custody or control of the party and that the disclosing party may use to support its claims or defenses” (Rule 26(a)(1)(B)).”

You can quickly begin to see how this could affect electronic communications such as emails. Next time we will discuss in more detail the implications of these amendments for businesses that use emails. 
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New Rules: Emails as Evidence








Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Make this mandatory reading for the persons over your information


 system.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















