


Late last year the Wage and Hour Division of the Department of Labor issued another helpful Opinion Letter.  This Letter assists in clarifying the Executive Exemption requirement for supervising two or more full-time employees.  Many employers have the following scenarios:

· More than one location for a supervisor to supervise

· Multiple shifts where employees are working and there is one supervisor for the operations.

In both of these situations there is a common issue.  The supervisor can not be present at all times to supervise employees in multiple locations or with multiple shifts.  The company asked the Wage and Hour Division to clarify this issue.

As a reminder, there are three primary exemptions for employees. These are: Executive, Administrative and Professional.  There are four requirements for allowing a person to be exempt under the Executive exemption.  These are:

1.  Compensated on a salary basis at a rate of not less than $455 per week; 

2.  Whose primary duty is management of the enterprise in which the employee is employed or of a customarily recognized department or subdivision thereof; 

3.  Who customarily and regularly directs the work of two or more other employees; and 

4.  Who has the authority to hire or fire other employees or whose suggestions and recommendations as to the hiring, firing, advancement, promotion or any other change of status of other employees are given particular weight. 

The company inquired about the nature of the third requirement: customarily and regularly directs the work of two or more other employees.  

The company stated certain facts about the supervisory relationship which must be understood in applying this Opinion Letter.  The following scenario of the store manager’s duties is critical to understand.  The store manager: 

· Remained responsible for ensuring that company policies and his or her instructions are carried out by all subordinates.

· Followed up on any assigned tasks on a daily basis, monitoring employee productivity, and ensuring that sales goals are met by reviewing the previous shifts’ sales analyses/reports.

· In case of a store closing, the manager would be notified and would take responsibility for all aspects of the emergency.  

· in most cases, when not on duty, the store manager routinely calls or stops by the store until he or she is confident that the assistant manager can effectively handle situations.

· Supervised employees who together work in excess of 80 hours per week.  

· Due to the store’s size and staffing levels, however, the store manager would physically or in person supervise less than 80 employee hours per week.”

The Opinion Letter stated “[t]he phrase ‘customarily and regularly’ means a frequency that must be greater than occasional … less than constant.  Tasks or work performed ‘customarily and regularly’ includes work normally and recurrently performed every workweek; it does not include isolated or one-time tasks.”

Additionally the Wage and Hour Letter stated that: “It has been the longstanding position … that a store manager does not have to work at the same time or within the same establishment as his or her subordinate employees to satisfy the requirement that the store manager “customarily and regularly direct the work of two or more other employees.”

The Letter also clarified the following: The phrase “two or more other employees” means two full-time employees or their equivalent.  One full-time and two half-time employees, for example, are equivalent to two full-time employees.  Four half-time employees are also equivalent.

In closing, the Wage and Hour Division said: “…we believe that the store manager customarily and regularly directs the work of subordinate employees even when he or she is not present in the store because … continues to be responsible for ensuring that company policies and … instructions are carried out by all subordinates by following up on any assigned tasks on a daily basis, monitoring employee productivity, and ensuring that sales goals are met by reviewing the previous shifts’ sales analyses/reports.  Moreover, the store manager plans the work load for the employees, sets and adjusts employees’ hours of work, appraises employees’ productivity and efficiency, handles employee complaints and grievances, and disciplines employees.”

Although this information may be helpful, it is imperative, if a business seeks to apply this Letter to their situation, that the duties explained in the scenario above have a close match to the duties of their own supervisors.  Also the closing comments and rationale of the WHD as to why they would allow the Executive exemption in this case must match the duties and responsibilities of the business’ supervisors. 


Richard G. Baggett, SPHR, © RGB Human Resource Solutions, LLC, 12/1/2004
The Solution


RGB Human Resource Solutions, LLC


Richard G. (Dick) Baggett, SPHR


P. O. Box 3370, San Angelo, TX 76902


Phone/Fax: 325-944-7015   Cell: 325-277-4310    Web: www.dickbaggett.com











Route To: 


______________________


______________________


______________________


______________________





Wage and Hour Rule:


Supervising Two Full-Time Employees








Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for the Personnel Administrator and/or


  Business Administrator.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















