


We are continuing our discussion of the Americans with Disabilities Act and mental or psychiatric issues. Particularly we will discuss issues of disclosure.

We will be discussing issues of when and how an employer can ask about a mental/psychiatric disability, confidentiality and co-workers questions.  There are three limited scenarios when an employer can inquire about mental/psychiatric disabilities.

The first scenario is the application phase. All applicants should be required to totally complete an application form. The question quickly becomes, what can we ask on an application form about the presence of disabilities?

The answer is essentially nothing. As with physical disabilities, any type of question that would elicit a disability-related response, prior to a job offer, is not permitted by law. Prior to a bona fide, conditional job offer, questions “about psychiatric disability or mental or emotional illness or about treatment are likely to elicit information about a psychiatric disability,” are prohibited.

There is a very narrow exception to this rule. An applicant has a right to request an acommodation for the application and the hiring process. If an applicant actually requests such accommodation to assist them in just applying for a job, and the reason (disability) is not obvious, the employer may request reasonable documentation regarding the alleged disability. Documentation from an appropriate health professional may be required.

It is critical to know that only information narrowly limited to the disability and reasonable accommodation may be obtained. Additional information about applicant’s health/mental status would bring the employer into a violation of the allowance under the Americans with Disabilities Act.

The law allows for a number of different types of health professionals to provide such reasonable documentation. The health professionals for mental/psychiatric disiabilities include: 

· primary health care professionals

· psychiatrists

· psychologists

· psychiatric nurses

· licensed mental health professionals (licensed clinical social workers and licensed professional counselors)

It is recommended the employer ensure the applicant clearly understands why it is requesting such documentation from them.

If an applicant notifies the employer, prior to a job offer, that they have a disability or will require an accommodation on the job, the employer may ask a couple of questions. They are:

· whether the applicant needs reasonable accommodation; and

· what type of reasonable accommodation would be needed to perform the functions of the job.

We will continute this discussion next week and also look at when and how reasonable  accommodation requests are made.
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ADA & Psychiatric Issues








Action Point: Train all persons who participate in the hiring process which questions can and cannot be asked during the application process about mental/psychiatric disabilities.


Action Point: Persons who participate in the interview-application phase should understand what a disability-eliciting question is and understand such questions violate the law.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














