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Occasionally it is interesting to review Opinion Letters from the Wage and Hour Division of the Department of Labor.  It is very common for employers to be confused about what to do about deductions from exempt employees pay for sick and vacation time.  Recently the Wage and Hour Administrator provided another Opinion Letter that provides some clarification.

It is common to see organizations attempt to provide a leave plan benefit to employees.  Although we have written about this issue before, we have not covered these specific issues and points.  First, the Opinion Letter stated that in order for a sick/vacation plan to be bona fide the plan must:

· Be communicated to all eligible employees.

· Operate the way the plan is described.

· Be administered impartially

· Not be designed to reflect an attempt to not pay exempt employees on a salary basis.

The Opinion Letter stated that a bona fide plan cannot violate the salary basis.  This applies therefore to those positions that are covered under the Wage and Hour Laws which are exempt from minimum wage and overtime pay.  The salary basis for exempt employees is defined as: “…the employee regularly receives each pay period on a weekly, or less frequent basis, a predetermined amount constituting all or part of the employee’s compensation, which amount is not subject to reduction because of variations in the quality or quantity of the work performed. “  The predetermined amount of pay must be at least $ 455 a week.

Further, the Opinion Letter pointed out that there are a few very limited circumstances, which are enumerated in the law, where deductions may occur.  Relative to sick/vacation plans the law says a deduction is permitted under the following circumstances: 

…for absences of one or more full days occasioned by sickness or disability (including work-related accidents) if the deduction is made in accordance with a bona fide plan, policy or practice of providing compensation for loss of salary occasioned by such sickness or disability.  The employer is not required to pay any portion of the employee’s salary for full-day absences for which the employee receives compensation under the plan, policy or practice.  

The question arises about what to do when exempt employees have no days accrued in the benefit plan.  The Opinion Letter goes on to state a really important and relevant section of the law regarding deductions with no corresponding benefit accruals: 

Deductions for such full-day absences also may be made before the employee has qualified under the plan, policy or practice and after the employee has exhausted the leave allowance thereunder. . . . 

In response to the specific inquiry, there are some important points made in the Letter about how to actually administer these plans.  Please note the following statements:

· Where an employer has a bona fide benefits plan (e.g., vacation time, sick leave), it is permissible to substitute or reduce the accrued leave in the plan for the time an exempt employee is absent from work, whether the absence is a partial day or a full day, without affecting the salary basis of payment, if the employee nevertheless receives payment of his or her guaranteed salary.  

· Where the employee’s absence is for less than a full day, payment of the employee’s guaranteed salary must be made, even if an employee has no accrued benefits in the leave plan and the account has a negative balance.

· Therefore, deductions for absences of one or more full days because of sickness or disability may be made before an employee has qualified under such a plan and after the employee has exhausted his or her leave allowance thereunder. 

Lastly, two other questions arise about certain features of a plan in order for it to be considered bona fide.  These two questions are: first, how many days should be provided; second, what is a proper eligibility period.  The Opinion Letter states: “The Wage and Hour Division…previously has approved leave plans that allow for at least 5 days of sick leave per year as bona fide…with respect to a qualifying period, the Wage and Hour Division previously deemed a leave plan that required one year of service prior to payment of sick pay benefits to be bona fide.”  It is important to note that a plan can have a shorter eligibility time period.  But Wage and Hour will allow up to a year.  
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Bona Fide Sick/Vacation Leave Plans





Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for the Personnel Administrator and/or


  Business Administrator.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















