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We are continuing to examine why small-medium businesses should have a trained HR function, or obtain professional consultative assistance.  

As stated last time, my own experience has routinely proven the validation of a recent White Paper of the Society for Human Resource Management on this issue.  The authors of the paper identified ten reasons why small-medium businesses need trained assistance.

First, there is a wide-spread failure in the business world to understand the concept of employment-at-will.  Texas is, as are many states, an employment-at-will state.  However that does not mean the employer can have any and all freedom they desire to terminate employees.

There is a substantial amount of case law that has proven this is not necessarily true.  In Texas there are several instances where employers have terminated employees in violation of laws.  The general rule is that employment-at-will is a legitimate environment, unless the termination was in fact a violation of law or public policy.  So there are many “exceptions” to employment-at-will. Most businesses do not understand this.

Additionally, the Equal Employment Opportunity Commission or the Texas Commission on Human Rights can accept a discrimination case they think is in violation of the law.  These agencies will seek to obtain proper documentation from the employer surrounding the termination.  If there appears to be no legitimate, credible documentation to support the proper rationale put forth by the employer for the termination, then the termination can quickly become other than employment-at-will.

I would state that 9 out of 10 businesses I have worked with over the past decade do not understand the principle of employment-at-will and this is reflected in the absence of proper, good documentation to defend and explain the termination.  

A second reason why small-medium businesses should have a trained HR function, or obtain professional consultative assistance, involves the issue of a probationary period.

It is not uncommon for me to run across references to a probationary period in an employer’s policies or employee handbook.  They usually show up in two different areas.  One is at the initial employment stage.  This probationary time frame is usually 30, 60 or 90 days in length.  Occasionally there may be a six month time frame.

The second place this concept appears is in the disciplinary section.  A probationary period is used as part of the disciplinary process by companies in an effort to have the employee “get their act straight.”

One common problem with both of these is what you do when the 91st day comes?  What happens when the probationary employee is still there and fails to perform correctly?  What happens if an employee is on probation for disciplinary reasons for 90 days, performs well for 90 days, and starts bad performance all over again on day 91?  What do you do?

Additionally, there is case law that has at times interpreted a probationary period of employment to indicate the employee is guaranteed a basic period of time to prove themselves.  During this time period they ordinarily can not be terminate without violating the “employment contract” of 90 days.

Most non-HR managers do not understand that there is no legal basis for a probationary period.  Most non-HR managers do not understand that with a properly administered employment-at-will practice, there is absolutely no use of a probationary period.

We have much more to come in this series.  We will continue the reasons why small-medium businesses should have a trained HR function, or obtain professional consultative assistance next time. 
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Reasons Why the HR Function is Vital








Action Point: Give this material to the Senior Pastor and Ministers.


Action Point: Make this mandatory reading for the Church Business Administrator.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















