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We are continuing our analysis of certain Opinion Letters from the Division of Wage and Hour Administration.  These provide us valuable information to many questions about payments to employees.

One of the continuing issues that is confusing to employers is the use of meal periods.  The Opinion Letter of August 6, 2004, regarding a company’s meal period policy is helpful.  An employer asked the Wage and Hour Division for specific guidance on its meal period policy.

The company had certain employees who were required to count fare revenue.  To prevent the possibility of theft this particular company required these employees to be “restricted to a small lunchroom and cannot change clothes, make phone calls, or smoke, and cannot leave the building.”  Further it was explained that the particular activities of the company were designed primarily because the “employees’ work environment and working time, is the security of the fare revenue. The employees are allowed, however, to eat their meals in an uninterrupted manner.”

The Wage and Hour Division replied in its Opinion Letter to this unique circumstance.  It is interesting to note that the federal and Texas wage laws do not mandate a meal period.  However where there is a meal period policy in place, it must meet certain requirements.

The Opinion Letter summarized the wage and hour stipulations surrounding meal periods as follows:

· Bona fide meal periods that occur during the scheduled workday are not hours worked if the employee is completely relieved from duty for the purposes of eating regular meals. 

· It is not necessary that an employee be permitted to leave the premises. 

· The courts have applied this provision by examining whether the meal period time is spent primarily for the benefit of the employer or the employee.

Regarding the activity restriction, the Opinion Letter clarified the issue by stating “the mere fact that the employees are not allowed to leave the premises and are otherwise slightly restricted in their activities during the meal period does not make the time hours worked.”

What was critical to the ultimate position of the Wage and Hour Division was the company’s statement that “the employees are completely relieved from their duties, are allowed to take their meals uninterrupted by the employer, and are provided sufficient time to eat their meal.”

Based on the above statement (guarantee) by the company, the Opinion Letter concluded that “the meal period as described does not constitute compensable worktime.”

This opinion is highly consistent with other statements and documents of the Wage and Hour Division regarding no performance of work during the meal period and “completely relieved from their duties.”  

There are plenty of examples of employees being placed “back on the clock” so to speak because they performed work during the intended meal period time.  Whenever work is performed during the meal period, the meal period is voided and that meal time block is considered work time.  This very likely will lead to overtime pay for that workweek.  Violation of overtime pay and the meal period is one of the most frequent reasons for the Wage and Hour Division to conduct a workplace audit of pay practices.
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Action Point: Share this material with ALL managers and supervisors of employees.


Action Point: Make this mandatory reading for your pay administrator.


Action Point: Make this mandatory reading for senior management and oversight


		  bodies such as boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















