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We are continuing the process of looking at some Opinion Letters from the Wage and Hour Division of the Department of Labor.  These Opinion Letters frequently provide us valuable information and clarify issues. 

The Wage and Hour Division issued an Opinion Letter a couple of years ago on October 6, 2004, regarding deduction from an employee’s final pay for used vacation time.  This situation is not uncommon.

Many employers provide a vacation benefit to employees.  Usually the first vacation time earned by employees is one to two weeks per year.  After more seniority with the company, the vacation time starts growing.

It is up to the employer as to when they want employees to actually use their vacation time.  Many employers allow employees to use vacation time when they have accrued some actual time.  Other employers allow employees to take their vacation, all or part of it, before it is actually accrued.

As an example, let’s say that I work for a company that allows two weeks of vacation after the first year of employment.  However the company will allow me to use the vacation time prior to it being accrued.  In other words, I can take some off for vacation before the end of my first year.  This will create a negative balance in my vacation accrual.  Then as time goes by my vacation time accrues to the point where I have “paid back” the advance negative balance and actually start accruing vacation “in the bank” so to speak.

The not too uncommon problem occurs when I leave the employer before I have “paid back” my already used, but not accrued, vacation time. What is the employer allowed to do with my final pay check?

According to the Wage and Hour Opinion Letter “[i]t has been our longstanding position that where an employer makes a loan or an advance of wages to an employee, the principal may be deducted from the employee’s earnings even if such deduction cuts into the minimum wage or overtime pay due the employee under the FLSA.” 

There are some things which must have occurred before this practice is to be allowed.  The Letter states employees  “… have presumably been informed in advance of the unearned vacation time policy: the employer will deduct from their pay the cost of such vacation time if they leave the company prior to earning sufficient vacation time to eliminate the vacation deficit.  If this is the case, the amount of wages advanced as paid vacation time falls into the same category as a bona fide loan or cash advance to which the employee has voluntarily agreed.”  

The other good news for employers is that “the employer may deduct the amount advanced for the vacation hours from the employee’s final paycheck, regardless of whether overtime hours were worked in the final week or whether the deduction brings the employee’s pay below the applicable minimum wage.”

There are some specific limitations on this deduction.  The Opinion Letter states that an employer “may not, however, make any assessment for administrative costs or charge any interest payment that brings the employee below the minimum wage.”

Finally, the amount of deduction must be based on “the hourly rate of pay … the employee was paid at the time of the advanced paid vacation, rather than a higher rate of pay the employee may earn at the time he or she leaves employment with your client.”

The bottom line is that if an employer allows employees to take vacation prior to the vacation being accrued, the employer should have a policy informing employees of this.  The Employee Handbook is a good place to have this policy written.  The Acknowledgement Statement signature should be obtained to document the employee’s awareness of this practice.
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Deducting Vacation Pay








Action Point: Share this material with ALL managers and supervisors of employees.


Action Point: Make this mandatory reading for your pay administrator.


Action Point: Make this mandatory reading for senior management and oversight


		  bodies such as boards or committees.


Action Point: Review your employee handbook/policies and consider revising them


		  to include statements about this issue.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















