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We are continuing the process of looking at some of the recent Opinion Letters from the Wage and Hour Division of the Department of Labor.  These Opinion Letters frequently provide us valuable information clarify issues.

Wage and Hour Division issued an Opinion Letter on June 1, 2006, regarding exempt employees working less than full-time employment.  The company was curious about several questions that it posed to the Wage and Hour Division.  

Their questions were premised on the issue of a previously exempt, full-time employee who wanted to cut her work hours.  The employee needed to move from full-time employment to working only twenty (20) hours each week.  The employer indicated it would pay her a salary for the 20 hour work week.  But there were several incidental questions they wanted the Wage and Hour Division to answer.

In its opening comments the Wage and Hour Division reminded the employer that: To qualify for exemption, an employee must be paid at least $455 per week on a salary basis and meet the duties tests requirements. No employer is required to pay any employee on a salary basis…If an employee does not meet all the requirements for the particular…exemption, the non-exempt employee may be paid a salary, which is used to determine the employee’s regular rate of pay, if paid at least one and a half times the regular rate of pay for all hours worked over 40 in a workweek.

The first question asked was: Can an employee hold a half-time, 20 hour per week position (earning less than $455 per week) and be considered a salaried worker?

The Wage and Hour Division replied by stating the following: An employee earning less than $455 per week generally does not qualify for the exemption in FLSA…a non-exempt employee may be paid a salary to work 20 hours per week…if the amount of the salary paid when divided by the actual number of hours worked equals the equivalent of at least $5.15 per hour. 

This is a frequent and common confusion.  In their response, the Wage and Hour Division further said: Whether an employee is paid on an hourly or salary basis is a decision left to the employer provided that the minimum wage and overtime requirements of the FLSA are met.

Their answer basically states that being paid a salary does not in itself correlate with meeting the requirements for an exemption.
Another question asked consisted of knowing if there is “…a daily limit on the number of hours an hourly employee can work?”  The Wage and Hour Division responded by clarifying that the “FLSA provides that overtime must be paid to non-exempt employees for all hours worked over 40 hours per workweek and does not permit averaging of hours over two or more weeks…The FLSA does not contain a daily limit on the number of hours an employee 16 years of age or older may work.

Next the inquiry asked if there was a “weekly limit to the number of hours an hourly employee can work?”  The Wage and Hour Division said simply that there “….is no weekly limit on the number of hours an employee 16 years of age or older may work, so long as the employee is paid at least time and a half for all hours worked over 40 in the workweek.”

The fourth question asked if there is “a daily limit to the number of hours a salaried employee can work?”  According to the Opinion Letter:  There is no limit on the number of hours a salaried exempt employee 16 years of age or older, who meets the requirements...may work per day or per week.”

Further the answer clarified that a “…salaried non-exempt employee is subject to the same 40 hours per week overtime standard as employees paid on an hourly basis. The FLSA does not set daily limits on the number of hours an employee 16 years of age or older may be requested to work...”

The last question asked if there is a weekly limit to the number of hours a salaried employee can work.  The Wage and Hour Division simply said they felt like this question had already been answered and said the company should “…see answers to previous questions.”

This Opinion Letter provides us some excellent guidance
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Exemptions and Part-Time Employees








Action Point: Share this material with ALL managers and supervisors of employees.


Action Point:	Make this mandatory reading for your pay administrator.


Action Point:	Make this mandatory reading for senior management and oversight bodies such 		boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















