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We are continuing the process of looking at some of the recent Opinion Letters from the Wage and Hour Division of the Department of Labor.  These Opinion Letters frequently provide us valuable information.

On June 29, 2006, the Wage and Hour Division issued an Opinion Letter in response to an inquiry about the possibility of an employee meeting the tests for exemption.

The Administrative Exemption is frequently the most misunderstood and therefore most wrongly classified exemption.  It is difficult for many businesses to grasp the significant differentiations in the duties area.  

I don’t understand why this is the case exactly.  But I have observed this to be so for many years as I conduct an Exemption Analysis for clients.  Frequently this involves secretarial and clerical positions.

This Opinion Letter can demonstrate the logic used by the Wage and Hour Division in making determination in this area.

The company performs services to governmental units predominately involving environmental consulting and remediation work.  The company obtains their business mainly by responding to Requests for Proposals.  In preparing their bids for governmental contracts a review of the proposal is done. An employee who has a Master of Arts in English – a graduate degree – assists in this process. 

This person’s duties include the following functions: editing the bids prepared by technical experts for grammar, spelling, and punctuation mistakes and ensuring that the bids are written in plain English; checking spreadsheets and cost estimates of bids prepared by other employees for accuracy and completeness; preparing status reports on the employer's various projects.  However according to the company the person’s duties “…does not have any input into the substantive technical, environmental, or scientific aspects of the bids because other employees perform all such work.”

 
Part of the eligibility for the administrative exemption is the primary duty issue.  This requires the employee’s primary duty to be “the performance of office or non-manual work directly related to the management or general business operations of the employer or the employer's customers.”  Additionally it is necessary that part of the employee’s primary duty must include “the exercise of discretion and independent judgment with respect to matters of significance.”

The Wage and Hour Opinion Letter stated that: 

Factors to consider when determining whether an employee exercises discretion and independent judgment with respect to matters of significance include, but are not limited to: whether the employee has authority to formulate, affect, interpret, or implement management policies or operating practices…carries out major assignments...performs work that affects business operations to a substantial degree…the employee has authority to commit the employer in matters that have significant financial impact…has authority to waive or deviate from established policies and procedures without prior approval…has authority to negotiate and bind the company on significant matters…provides consultation or expert advice to management…is involved in planning long or short-term business objectives…investigates and resolves matters of significance on behalf of management…employee represents the company in handling complaints, arbitrating disputes or resolving grievances.

The Opinion Letter also stated that “the exercise of discretion and independent judgment must be more than the use of skill in applying well-established techniques, procedures or specific standards,” and that it “does not include clerical or secretarial work, recording or tabulating data, or performing other mechanical, repetitive, recurrent or routine work.”
Employees performing such work follow well-established techniques and procedures and “rely on techniques and skills acquired by special training or experience. They have some leeway in the performance of their work but only within closely prescribed limits.”

Employees are not eligible for the administrative exemption who generally “do not qualify…because their work involves the use of skills and technical abilities in gathering factual information, applying known standards or prescribed procedures, determining which procedure to follow, or determining whether prescribed standards or criteria are met.”

Based on the analysis of what the person’s duties actually consisted of the Wage and Hour Division concluded “the employee is not exempt because…work does not involve the independent authority to make decisions with regard to matters of significance.”  

Note this was a highly educated degreed person, who no doubt performed important functions for the operation’s success.  But the job requirements did not meet the test of exercise of discretion and independent judgment.  This is frequently the case with employees being misclassified in the administrative exemption.
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Administrative Exemption Further Explained








Action Point: Share this material with ALL managers and supervisors of employees.


Action Point: Examine all policy statements regarding pay policies for reference to this 			practice.


Action Point:	Make this mandatory reading for your pay administrator.


Action Point:	Make this mandatory reading for senior management and oversight bodies such 		boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















