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Most people are familiar with the terms Wage and Hour Law or Fair Labor Standards Act. However, very few people are aware that there are other wage rules that appear from time to time.  We will spend a little time looking at some of these recent new rules.

These are the two Opinion Letter sources that come from the Wage and Hour Administration.  One is called the Opinion Letters from the Administrator. The other is called Non-Administrator Letters from the Wage and Hour Division.

These are letters of interpretation from the Wage and Hour Division to specific employer situations.  In other words, an employer can write the Wage and Hour Division about a scenario at their workplace and request an opinion about whether the situation, as described, is in compliance or out of compliance with the law.  The Wage and Hour Division would analyze the situation as described and then provide an interpretation opinion.

The helpful aspect of these Opinion Letters is that we can “generalize” from them to other similar workplace situations.  Sometimes these Opinion Letters really drop a “bomb shell” for us.

Take for instance the recently letter dated March 10, 2006, entitled letter “FLSA2006-7.”  This letter was written to get clarification about “whether … client may deduct from the salaries of exempt employees or require them to reimburse the company for damage to or loss of company equipment without jeopardizing the employees’ exempt status….”

Let me provide a little background to the importance of this particular Opinion Letter. Historically it has not been uncommon to find an employer’s Employee Handbook that has a policy which requires the employee to either replace or reimburse the employer for lost or damaged equipment.  This is not an unusual occurrence.  It has happened that an employee had a cell phone or a digital palm device or laptop computer that they either lost or broke.  Of course this situation could involve tools, calculators and other work tools provided by the employer.

In these circumstances the employer’s policy would require the employee to repair or replace the equipment at their own expense or reimburse the employer the cost of such repair or replacement.

This letter was written specifically inquiring if that practice would be a problem if it was applied to “exempt” employees as well as non-exempt employees.  The Wage and Hour Administrator’s reply was: It is our opinion that such deductions or reimbursements would violate the salary basis requirements of FLSA.

It was pointed out that Section 13(a)(1) of the FLSA provides a complete exemption from the minimum wage and overtime pay requirements for any employee who is employed in a bona fide executive, administrative, or professional capacity.  Further the law states that in order for a position to qualify for one of these white collar exemptions above, an employee must generally be paid at a rate of at least $455 per week on a salary or fee basis.  The Administrator further pointed out in 29 C.F.R. § 541.602 in order for employees to be considered paid on a “salary basis” they must be paid “a predetermined amount . . . not subject to reduction because of variations in the quality or quantity of the work performed.” 

The Wage and Hour Administration reasoned that any policy or practice that violated this part of the law would violate the employer’s use of the exemption.  Any practice that would require an exempt employee to have money taken out of the salary (predetermined amount of pay) for these situations would violate the salary basis test for an exemption.  

It does not matter whether the employee had the repair/replacement cost deducted directly from their pay automatically or paid the employer by cash or check.  Any deduction from their predetermined salary amount in this manner would violate the law’s principle of “a predetermined amount . . . not subject to reduction because of variations in the quality or quantity of the work performed.” 

Therefore, any policy or practice of this nature applied to exempt employees must be done away with and abandoned.
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Disallowed: Deductions from Exempt Pay for Lost or  Damaged Equipment








Action Point: Share this material with ALL managers and supervisors of employees.


Action Point: Examine all policy statements regarding pay policies for reference to this 			practice. 


Action Point:	Eliminate any policies or practices in opposition to this Opinion Letter.


Action Point:	Make this mandatory reading for senior management and oversight bodies such 		boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















