


We are continuing our examination of the recent U. S. Supreme Court case of Burlington Northern & Santa Fe Railway Co. vs. White.  In this case the court resolved contradictions among the District Courts concerning the definition of employee retaliation in the workplace.

This case involves a woman who worked for the railroad.  When she came to the job she was already a skilled and certified forklift driver.  Driving a forklift was part of the overall job duties.  She was the only woman in her department.  She made complaints against her immediate supervisor for harassment.  The supervisor was consequently disciplined for sexual harassment.

Thereafter she was removed from her duties of driving the forklift and assigned the job of a “standard track laborer.”  Although these duties were within the same job description the tasks were far less easy and clean than driving the forklift.  The standard track laborer’s tasks consisted of “removing and replacing track components, transporting track material, cutting brush and clearing litter and cargo spillage from the right of way.”

In light of the job change she filed a complaint with the Equal Employment Opportunity Commission.  Her claim to the EEOC was that “the reassignment was unlawful gender discrimination and retaliation for her complaint.”

Following her EEOC complaint she was suspended from work without pay for what the company called insubordination.  Burlington later determined she had not been insubordinate and reinstated with her back pay.  However the court record shows her family had to live for 37 days without income. Further the record refers in her testimony that the suspension resulted in “the worst Christmas I had out of my life. No income, no money, and that made all of us feel bad. … I got very depressed.”  Therefore she incurred medical expenses in addition to the loss of income.

The Supreme Court dealt with the issue of whether or not Burlington’s action met the test of retaliation.  The District courts had applied differing standards for what met the definition of employee retaliation.

The difference in the language of the anti-discrimination clause and the anti-retaliation clause was critical.  The Civil Rights Act of 1964 in Title VII forbids employment discrimination based on “race, color, religion, sex, or national origin”

The Civil Rights Act of 1964 in its anti-retaliation provision forbids “discrimination against” an employee or job applicant who … has “made a charge, testified, assisted, or participated in” a Title VII proceeding or investigation.

The court held the following opinion:
…anti-retaliation provision does not confine the actions and harms it forbids to those that are related to employment or occur at the workplace. The language of the substantive and anti-retaliation provisions differ in important ways. The terms hire, discharge, compensation, terms, conditions, or privileges of employment, employment opportunities, and status as an employee explicitly limit the substantive provision’s scope to actions that affect employment or alter workplace conditions. The anti-retaliation provision has no such limiting words. 

The anti-discrimination provision seeks a workplace where individuals are not discriminated against because of their status, while the anti-retaliation provision seeks to prevent an employer from interfering with an employee’s efforts to secure or advance enforcement of the Act’s basic guarantees. 
The court further said the anti-retaliation provision would apply to “only those employer actions that would have been materially adverse to a reasonable employee or applicant.”   Such employer actions would be those that met the following standard:  “ the proper formulation requires a retaliation plaintiff to show that the challenged action “well might have ‘dissuaded a reasonable worker from making or supporting a charge of discrimination.’” 

Also the court’s opinion includes this statement: The anti-retaliation provision seeks to prevent employer interference with “unfettered access” to Title VII’s remedial mechanisms by prohibiting employer actions that are likely to deter discrimination victims from complaining to the EEOC, the courts, and employers. 
In light of the above determinations in the court’s opinion the court returned to the specific history of actions regarding the lady plaintiff.  The court said that although she received her back pay, “many reasonable employees would find a month without pay a serious hardship.”

The court also noted the medical and emotional problems that were caused by her treatment. The court finally said that “An indefinite suspension without pay could well act as a deterrent to the filing of a discrimination complaint, even if the suspended employee eventually receives back-pay. Thus, the jury’s conclusion that the suspension was materially adverse was reasonable.”

We are left with a new warning for employers.  Retaliation will be defined more liberally than in the past.  It is highly recommended that supervisors and managers be trained on the difference between anti-discrimination and anti-retaliation.  Additionally, it will be wise for employers to establish a review mechanism prior to taking adverse action against employees.

Note that this new opinion should not be a discouragement in any way for employers to take proper disciplinary actions where needed, justified and documented.  However, they might want to think through the possible implications of their actions and adverse employee decisions a little more thoroughly than in the past.
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Retaliation: The Burlington Case








Action Point: Share this material with ALL managers and supervisors of employees.


Action Point: Include a discussion of this in your staff meetings; review ways this could happen                                                                                                                         		and discuss plans to ensure any possible employer actions that could be 			interpreted as retaliation are flagged and prevented.


Action Point:	Make this mandatory reading for senior management and oversight bodies such 		boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















