


There are numerous laws that deal with the workplace.  Over the years we have discussed several of them.  Examples of some of the more familiar laws are the following:

· Civil Rights Act of 1964

· Occupational and Safety Administration Act

· Americans with Disabilities Act

In all the laws regarding the workplace there are generally two ways for an employer to be in violation of the law.  The first way is the most familiar to us.  It occurs when an employer decides to commit those acts that the laws say you should not do.  Also the employer is in violation if they allow other people to commit such violations.  Acts such as discrimination and harassment are typical prohibitions in the workplace.  Whenever these (and other) prohibited acts are done, the employer is in violation of the law.

The second way an employer can be in violation of the law is not very familiar to most employers.  It is called retaliation. We don’t hear a lot about retaliation in the workplace.  That’s probably not because retaliation does not occur.  Most likely it is simply because many employers are not aware of the prohibition against retaliation or what it means. Retaliation occurs either when an employer is a party to retaliation or allows others to retaliate against an employee.  

Retaliation comes into play when an employee is retaliated against (punished in some way) for exercising their rights under the law.  For instance, all employees have the right to file a claim of harassment or discrimination with the Equal Employment Opportunity Commission (EEOC) if they believe they are a victim of such a practice/act.  Once the employer learns about the claim against them they might take a punitive action against the employee.  Examples of such acts have been to: terminate the employee; demote the employee; shun the employee; bypass a pay raise for the employee; disallow the employee opportunities for promotion and training; or in some other way just make life at work miserable in ways that did not exist before.

For several years the various federal District Courts have disagreed in their interpretation and application of what exactly is retaliation.  Recently the United States Supreme Court released an opinion that provides more uniform and clear guidance on the definition of retaliation.  The case is known as Burlington Northern & Santa Fe Railway Co. vs. White, June 22, 2006,

Most authorities agree that this particular Supreme Court opinion is not employer-friendly.  In tact it belied the opinion has widened considerably the definition of legal retaliation.  It is expected by many that the incidents of claims against employers for retaliation will rise significantly compared to the past.  One quote on this subject from the Equal Employment Advisory Council is interesting.  It says: The ruling is “guaranteed to generate more litigation,” agreed Ann Reesman, general counsel for the Equal Employment Advisory Council.

Next time we will discuss the specifics of this recent Supreme Court case and what the Court has determined regarding workplace retaliation. 
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Retaliation Redefined








Action Point: Share this material with ALL managers and supervisors of employees.


Action Point: Include a discussion of this in your staff meetings; review ways this could happen                                                                                                                         		and discuss plans to ensure any possible employer actions that could be 			interpreted as retaliation are flagged and prevented.


Action Point:	Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















