


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 18, 2006.  Today we continue our discussion of the provisions for pension plans.

The pension plan issues are a little more difficult to understand than other sections of the USERRA new regulations.  Employers who offer pension plans and have reemployment situations with employees in the uniformed services are highly encouraged to review them in depth.  It is important to note that multiemployer plans have special rules.  We will discuss the non-multiemployer plan rules.

We shall only cover some of the basics here.  First, who is responsible for funding the plan for employees?  For defined contribution plans the rules state: once the employee is reemployed, the employer must allocate the amount of its makeup contribution for the employee, if any; his or her makeup employee contributions, if any; and his or her elective deferrals, if any; in the same manner and to the same extent that it allocates the amounts for other employees during the period of service.

Defined benefit pension plans require employee’s accrual benefit to be increased, once reemployed, for “…for the period of service … and if applicable, has repaid any amounts previously paid to him or her from the plan and made any employee contributions that may be required to be made under the plan.”

Contributions are not required to be made until the employee is reemployed.  Where an employee does not also contribute, an employer must make the contributions “…no later than ninety days after the date of reemployment, or when plan contributions are normally due for the year in which the service in the uniformed services was performed, whichever is later. If it is impossible or unreasonable for the employer to make the contribution within this time period, the employer must make the contribution as soon as practicable.”

For those contributory plans where employees can make contributions also, the employee is allowed to make up the missed or elective contributions.  The time period for making these contributions is “…during a time period starting with the date of reemployment and continuing for up to three times the length of the employee's immediate past period of uniformed service, with the repayment period not to exceed five years. Makeup contributions or elective deferrals may only be made during this period and while the employee is employed with the postservice employer.”

If contributory or elective deferrals are not made by the reemployed uniformed service person, they will not receive the match or the accrued benefit for this period.  This is because “…the employer is required to make contributions that are contingent on or attributable to the employee’s contributions or elective deferrals only to the extent that the employee makes up his or her payments to the plan.”

However, an employee is not required to make up the full amount of their contributions or elective deferrals they missed while in service.

Any vested accrued benefit an employee was entitled to prior the period of uniformed service will remain intact. This is the case whether or not the employee chooses to be reemployed after leaving the uniformed services.

A uniformed service once reemployed is not required or allowed to pay interest.  They are not required or allowed to make up missed contributions in an amount greater than they would have been permitted to make if they had remained employed rather than being in the uniformed service.

This concludes our discussion of the new regulations for the Uniformed Services Employment and Reemployment Rights Act.
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USERRA: Pension Plans








Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















