


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 18, 2006.  Today we continue our discussion of the provisions for health plans.

Plan administrators are allowed to develop reasonable rules for cancellation of coverage when the payments of premiums are not made in a timely manner.  If the health plan is also covered under COBRA rules, adoption of those rules would seem the proper course to take.  This is the recommended action where there is no contradiction between the two plans rules. 

If an employee’s health plan coverage was cancelled due to their entering uniformed services, the health plan coverage must be reinstated upon reemployment.  Along with this requirement is a stipulation that there be no exclusion or waiting period.  The regulations include this qualifier: “…if such an exclusion or waiting period would not have been ordinarily imposed had the coverage not been terminated by reason of such service.”

An exclusion or waiting period for certain injuries and illnesses might be applicable under two situations: first, such injuries and illnesses must be determined by the Secretary of Veterans Affairs; second, they were “incurred in, or aggravated during, performance in the uniformed services.”

The law also allows the employer, but does require them, to permit an employee to delay reinstatement of health plan coverage to a date later than reemployment.

In addition to health plan coverage, the regulations also have rules pertaining to pension plans.  The types of pension plan covered under the law are in accordance with those defined by ERISA: Employee Retirement Income Security Act of 1974 (ERISA) defines an employee pension benefit plan as a plan that provides retirement income to employees,

Therefore, such pension plans that are maintained by the employer are covered under USERRA. USERRA also covers certain pension plans not covered by ERISA, such as those sponsored by a State, government entity, or church for its employees.  Federal Thrift Savings Plans are not covered under USERRA. They are covered under other laws.

Upon reemployment an employee is treated as not having a break in service.  This applies to issues of participation, vesting and accrual of benefits, by reason of the absence due to service in the uniformed services. 

There are two time period rules that are important for employers to note:  

(a) Depending on the length of the employee's period of service, he or she is entitled to take from one to ninety days following service before reporting back to work or applying for reemployment. This period of time must be treated as continuous service with the employer for purposes of determining participation, vesting and accrual of pension benefits under the plan.

(b) If the employee is hospitalized for, or convalescing from, an illness or injury incurred in, or aggravated during, service, he or she is entitled to report to or submit an application for reemployment at the end of the time period necessary for him or her to recover from the illness or injury. This period, which may not exceed two years from the date the employee completed service, except in circumstances beyond his or her control, must be treated as continuous service with the employer for purposes of determining the participation, vesting and accrual of pension benefits under the plan.

Next time we will continue our discussion of pension plans and close out this series on the Uniformed Services Employment and Reemployment Rights Act
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Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















