


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 18, 2006.  Today we discuss the provisions for health plans.

The USERRA regulations define “health plans” to include the following: 

· an insurance policy or contract

· medical or hospital service agreement

· membership or subscription contract, or 

· an arrangement under which the employee's health services are provided or the expenses of those services are paid.

The law applies to group health plans that are subject to the Employee Retirement Income Security Act.  It also applies to group health plans that are not subject to ERISA.  Such plans can be sponsored by state and local municipalities or religious organizations. 

Further, health plans are interpreted to mean multiemployer plans, usually found in collective bargaining agreements. 

Coverage under the health plans is addressed also by USERRA.  Any health plan that is provided by the employer for its employees must offer certain continuation benefits.  These continuation benefits are:

· the employee is allowed to continue coverage for him/herself and dependents (if they are covered) 

· the plan must provide for the employee’s election of continue coverage for a period of time that is the lesser of


(1) 
the 24month period beginning on the date on which the employee's absence for the purpose of performing 

service begins; or,

(2) 
the period beginning on the date on which the employee's absence for the purpose of 
performing service 

begins, and ending on the date on which he or she fails to return from service or apply for a position of 


employment

USERRA does not require an employer to initiate a health plan where there is no health plan in effect.  Further the law does not dictate specific coverage limits or features that must be in a health plan where one exists for employees.  Neither does the law require an employer to “…permit the employee to initiate new health plan coverage at the beginning of a period of service if he or she did not previously have such coverage.”

Procedures for electing coverage continuation are not specified in the law.  Health plans are allowed to develop “reasonable requirements addressing how continuing coverage may be elected, consistent with the terms of the plan and the Act's exceptions to the requirement that the employee give advance notice of service in the uniformed services.”

This means the following.  There are times an employee cannot provide an employer advance notice of their activation into uniformed service.  Such an impossibility to provide notice, due to circumstances out of their control, cannot prevent the employee from electing coverage continuation. 

We will continue our discussion of health plans and continuing coverage next time.
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USERRA: Health Plans








Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















