


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 18, 2006.  Today we discuss the impact of a disability on reemployment. Also we will talk about the returning uniformed services member’s protection against discharge. 

It is an unfortunate reality that members of the uniformed services occasionally return home with a disability.  The disability could have been caused while serving on duty, or be aggravated due to uniformed service.  The key question of concern is whether or not the employee is entitled to reemployment benefits after incurring such a disability?

The answer is yes.  A returning disabled employee is entitled to the same principles of the escalator clause (discussed earlier) as all other returning employees.  

In fact, the regulations state very specifically what the expectations are for the employer: “…the employer must make reasonable efforts to accommodate that disability and to help the employee become qualified to perform the duties of his or her reemployment position.”

As is the case with the Americans with Disabilities Act, the law does not provide any concrete statements about what employers are precisely required to do.  The regulations just state the employer is required to make “reasonable efforts to accommodate” the disability.  Further these reasonable efforts are to include an attempt to help the employee “…become qualified to perform the duties of his or her reemployment position.”  

What if the employee can not be made qualified for the escalator position?  If the employee can not, after reasonable efforts, become qualified for the escalator position, the employer “…must make reasonable efforts to accommodate the employee's disability and to help him or her to become qualified to perform the duties of one of these positions:

(a) 
a position that is equivalent in seniority, status, and pay to the escalator position;  or,

(b) 
a position that is the nearest approximation to the equivalent position, consistent  with the circumstances 
of the employee's case, in terms of seniority, status, and pay. 

A position that is the nearest approximation to the equivalent position may be a higher or lower position, depending on the circumstances. 

Another question that comes to mind is whether or not there are special protections against discharging a uniformed services person upon reemployment.  We have already discussed the impact the escalator principle might have on a job that no longer exists.

But what about an employee who is reemployed into an existing position?  The regulations in Section 1002.247 address this issue.  The regulations provide the following specific protections against discharge: “…for service that is more than 30 days, the employee must not be discharged except for cause –

(a) 
for 180 days after the employee's date of reemployment if his or her most recent


period of uniformed service was more than 30 days but less than 181 days; or,

(b) 
for one year after the date of reemployment if the employee's most recent period of uniformed 
service was more than 180 days.

So what is important about this language?  The above short statement alters significantly the principle of employment-at-will which has existed in most states for decades.  For example employment-at-will has been the law in Texas since 1888.

A discharge based on cause requires the employer to prove such a cause existed.  The regulations state the following applies to employees: “…discharged for cause based either on conduct or, in some circumstances, because of the application of other legitimate nondiscriminatory reasons.” 

The regulations consider situations involving “other legitimate nondiscriminatory reasons” to include a position elimination or layoff status scenario.
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Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















