


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 15, 2006.  Today we begin our discussion on seniority rights and benefits to the employee.

Seniority rights are defined by the USERRA regulations as: “…seniority as longevity in employment together with any employment benefits that accrue with, or are determined by, longevity in employment.”

What are examples of seniority rights?  These will vary with each employer and the benefits and advantages of seniority practiced in the workplace.  Some examples of seniority related issues and benefits could be:

· Vacation accrual

· Rights to take vacation over another employee

· Promotion opportunities

· Layoff protection

· Leave requests

There is one federally mandated employee benefit that is related to seniority and time on the job.   This is the Family and Medical Leave Act.  We will discuss this in more detail later in this article.

An employer is not required by the law to have a formal or informal seniority right in place.  In a collective bargaining situation, the seniority rights and benefits system will be formally spelled out.  In a non-unionized workplace seniority rights can be formal, informal or non-existent.

Formal seniority rights and benefits would be those that are written, such as in an employee handbook.  However even those are not necessarily final, if the actual practice of the employer is different than the policy or written statement.

If there is no formal, written policy on seniority rights, USERRA would look at an employer’s actual “…custom and practice … to determine the employee's entitlement to any employment benefits that accrue with, or are determined by, longevity in employment.”

Generally a seniority-based right or benefit will have three features. These are: 

(a) 
whether the right or benefit is a reward for length of service rather than a form of short-term compensation 
for work performed;

(b) 
whether it is reasonably certain that the employee would have received the right or benefit if he or she had 
remained continuously employed during the period of service; and,

(c) 
whether it is the employer's actual custom or practice to provide or withhold the right or benefit as a 
reward for length of service. 
The question arises, how can an employee show a reasonable certainty they would have received a right or benefit?  The answer is in the definition of “reasonable certainty.” 

A reasonable certainty exists if there is a high probability the employee would have been given a seniority right or benefit is they had been continuously employed.  The employee does not have to prove this with absolute certainty.  

The employee could demonstrate a reasonable certainty by pointing out other employees have been treated a certain way regarding seniority.  If the employee had continuously worked for an employer and they too would probably have received the right/benefit based on their seniority, then that is reasonable certainty.

The regulations specifically state:  The employer cannot withhold the right or benefit based on an assumption that a series of unlikely events could have prevented the employee from gaining the right or benefit.

Let’s discuss Family and Medical Leave for a moment.  The regulations state that seniority rights and benefits continue to run – the rights or benefits continue in place as of the date the uniformed service began.  In addition, the employee claims these rights they would have obtained if they had been continuously employed.

Therefore, a person who left for uniformed service and did not, at their departure, meet the eligibility requirements for FMLA is to be treated as if they were continuously employed.  So, if an employee who left for uniformed service without meeting the eligibility requirements, and later returned, might return with having met the eligibility requirements of longevity and seniority as if they had been continuously employed with the same employer.
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USERRA: Seniority Rights & Benefits








Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















