


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 15, 2006.  We pick up again with our discussion of the escalator clause.  

As stated previously, a returning uniformed services employee is supposed to be reemployed in the position they had upon their departure for service duty.  But what if the returning employee is no longer qualified for the reemployment job?

Qualified for the job means “…the employee has the ability to perform the essential tasks of the position. The employee's inability to perform one or more nonessential tasks of a position does not make him or her unqualified.”

The essential tasks are determined on a job-by-job basis.  The determination of essential depends on several factors.  Below is a list of examples of some of the factors that determine the status of “essential:”

(i) 
the employer’s judgment as to which functions are essential;

(ii) 
written job descriptions developed before the hiring process begins;

(iii) 
the amount of time on the job spent performing the function;

(iv) 
the consequences of not requiring the individual to perform the function;

(v) 
the terms of a collective bargaining agreement;

(vi) 
the work experience of past incumbents in the job; and/or

(vii) 
the current work experience of incumbents in similar jobs.

The law also says that “…the employer must make reasonable efforts to help the employee become qualified to perform the duties of this position.”  So what are considered “reasonable efforts” on behalf of the employer?  The answer includes actions, including providing, taken by the employer to assist the employee to be job qualified.  However, these actions do not have to include efforts that would place on the employer an undue hardship.

Only after the employer has made reasonable efforts to help the employee become qualified can the employer determine if the employee is not qualified for their reemployment position.

The reasonable efforts required on behalf of the employer are not allowed to cost the employee anything.  All reasonable efforts must be provided at no cost to the returning employee.
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Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















