


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 15, 2006.  We pick up with our discussion of the escalator clause.  

There is more information the employer needs regarding the escalator clause.  For instance, when a uniformed service person returns for reemployment, the job considerations include the issues of: seniority, status and rate of pay.  The question for the employer to answer is what would these be if the employee had not been absent but continuously stayed on the job?  What would their current seniority, status and rate of pay be?

These determinations will be derived from an analysis and application of the company’s employment policies and practices.  For those companies with a collective bargaining agreement, the collective bargaining agreement will ordinarily determine these rules and rights.  

Reemployment rights and status will also include, according to the regulations, “…opportunities for advancement, general working conditions, job location, shift assignment, rank, responsibility, and geographical location.”

The person could have missed an opportunity for a promotion and the promotion based on a skills test or examination.  If that is the case, the law requires the employer to allow the employee a reasonable amount of time to adjust, upon return, and then take the skills test or examination.  There is no set time frame included in the regulations.  

The determination of what is a reasonable time is job and site specific.  Factors in deciding what amount of reasonable time will include “…the length of time the returning employee was absent from work, the level of difficulty of the test itself, the typical time necessary to prepare or study for the test, the duties and responsibilities of the reemployment position and the promotional position, and the nature and responsibilities of the service member while serving in the uniformed service.”

If, based on success on the test/examination, it appears the employee would have received the promotion, or opportunity for promotion, then what date does the employer use for adjusting the employee’s status?

The answer is: “…the promotion or eligibility for promotion must be made effective as of the date it would have occurred had employment not been interrupted by uniformed service.”

The escalator clause is not to be interpreted to mean that each reemployed person will receive an upward, positive result at reemployment.  The regulations also allow for negative or adverse results at reemployment.

Adverse situations could come from such factors as the length of the employee’s most recent absent, their qualifications and the possibility of a disability occurring during the military duty.  These situations could lead to a reemployment at a position other than the possible escalator position.

Further, a person could be placed in a higher or lower job, laid off or be terminated as a result of their reemployment request.  As an example, if the escalator analysis determined an employee’s job had been eliminated while on military duty, it is possible that the employee could be returned to no job.  Likewise, a person could return to an escalator position where people had been laid off. Then the person would have returned to a job in a lay off status.

The escalator analysis could also place the returning employee into a position involving the following circumstances: “…transfer to another shift or location, more or less strenuous working conditions, or changed opportunities for advancement.”

Next time we will end our discussion on the escalator clause and seniority rights and then look at returning disabled employees.
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USERRA: More about the Escalator Clause








Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















