


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 15, 2006.  

We have previously discussed issues regarding reporting back for reemployment following an absence for uniformed service duty.  We will continue to address this area.

Once the former employee has reported back for reemployment, the law says the employer “…must promptly reemploy the employee.”  The question arises as to what “promptly reemploy” exactly means. 

“Prompt reemployment” basically means “as soon as practicable.”  It generally means within a two week period following the application for reemployment.  This time frame may differ based on each situation.  

The law contains two examples about a job already filled during the absence.  First if the employee is gone only for a weekend National Guard duty, then the employee should normally be allowed to return to employment the next day scheduled working day.

On the other end of the continuum, if a person is absent for several years for duty, the period of time necessary to achieve reemployment might take more time to make arrangements.

Another issue is what job position the employee is entitled to upon his/her reemployment application?  The regulations respond with this statement: “As a general rule, the employee is entitled to reemployment in the job position that he or she would have attained with reasonable certainty if not for the absence due to uniformed service.”

This is called the “escalator position.”  It means that had the employee not been away the employee would be in a specific job.  It could be the one the person left or it could be another job.  If the employee would have ordinarily been promoted to a different position, then ordinarily they should be reinstated at that position.

The “escalator position” includes considering in the position a determination that reflects, with “reasonable certainty, pay benefits, seniority and other job perquisites.”  Depending on the circumstances, an employer may need to reemploy the person in a different position other than the escalator position.  

The escalator position is the starting point for reemployment determinations.  The factors the employer must consider in ultimately determining the job position for the returning employee are these: 

· Employee’s length of service.

· Qualifications.

· Disability, if any is present.

The reemployment job may be the escalator position, the pre-service job, a job comparable to the escalator position or pre-service position or the nearest approximation to one of these jobs.

The question also arises about what the law requires of the employer when a job has been filled by another person during the absence.  Interestingly, the regulations seem apparent.  They clearly state: “…the employer may have to reassign or give notice to another employee who occupied the returning employee’s position.”

We will continue our discussion of the escalator position next time.
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USERRA: Prompt Reemployment to What Job?








Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















