


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 15, 2006.  

Last time we discussed the time frames within which a uniformed service person must apply for reemployment.  It is to be noted that if the person fails to apply for reemployment within those time frames they do not automatically lose their rights of reemployment and other benefits.  Two issues could come into play at this point.

First, when the time frame for reporting for reemployment under the law has passed, the person becomes subject to the employer’s own rules, policies and practices.  These are considered the employer’s conduct rules pertaining to absence from scheduled work time.  Policies and past practices might allow the person to be reemployed.

Second, if reporting for reemployment was impossible or unreasonable, at no fault of their own, two rules apply.  One, if the person was gone for less than 31 days, they must report as soon as possible.  Two, if they were gone for more than 31 days, they must “…submit an application for reemployment to the employer by the next full calendar day after it becomes possible to do so (in the case of a period of service from 31 to 180 days), and the employee will be considered to have timely reported or applied for reemployment.”

When the uniformed service person does report back or apply or reemployment such application for reemployment does not have to follow any particular format.  The application may be accomplished either orally or in written form.  

The application must simply show the following:

· the person is a former employee

· they are returning from service in the uniformed services

· they are seeking reemployment with the pre-service employer

The employee does not have to identify a specific position they are reemploying for, but they may do so.  

In applying for reemployment the person must submit their request for reemployment to “…the pre-service employer or to an agent or representative of the employer who has apparent responsibility for receiving employment applications.”  Such agents of the employer could be the human resource department or a first-line supervisor.  In the case of a change in ownership during the uniformed services person’s absence, their application for reemployment simply must go to the successor-in-interest.

If a person is gone beyond 30 days, and if the employer requests documentation for their absence, the uniformed services person must submit the documents.  The law includes a listing of proper documents the employer must accept as valid.  Such documents could include material to accomplish the following:

· prove the reemployment application is timely

· show the employee has not exceeded the five-year limit of service (subject to certain exceptions)

· their separation or dismissal from the uniformed service did not disqualify them for reemployment and other benefits.

During the time it takes the employee to produce such requested documentation, the employer must proceed to reemploy them.  The employer must not delay or deny reemployment by demanding documentation that does not exist or is not readily available.  If documentation, following reemployment, indicates the employee is not entitled to reemployment, the employer can terminate employment and all rights or benefits for the employee.

If the employee was absent for more than 90 days, the employer may require, for pension purposes, documentation that establishes the right to be treated as if no break in service occurred.

The uniformed services employee will be disqualified for benefits if their discharge or separation from service falls into one of the following four categories:

· Separation from uniformed service with a dishonorable or bad conduct discharge.

· Separation from uniformed service under other than honorable conditions, as characterized by regulations of the uniformed service.

· A commissioned officer dismissed by a sentence of a general court-martial; in commutation of a sentence of a general court-martial; or in time of war by order of the President.

· A commissioned officer dropped from the rolls due to absence without authority for at least three months; separation by reason of a sentence to confinement adjudged by a court-martial; or a sentence to confinement in a Federal or State penitentiary or correctional institution.
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USERRA: Issues Determining Reemployment





Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















