


We are continuing our analysis of the regulations clarifying the Uniformed Services Employment and Reemployment Rights Act recently published, December 16, 2005, and effective as of January 15, 2006.  

For those who wish to actually look at the new regulations, it will help to understand there are five main parts to them. The regulations are divided as follows:

· Subpart A: Introduction to USERRA.

· Subpart B: Anti-discrimination and Anti-retaliation provisions.

· Subpart C: Steps required for a person to return to his/her previous civilian employment.

· Subpart D: Description of the rights and obligations related to health plan coverage.

· Subpart E: Description of the rights, benefits and obligation of the returning veteran or service member.

Although the law was effective December 12, 1994, it has been only recently that clarifying regulations were published.

USERRA establishes rights and benefits to persons who are employees of civilian and government organizations and also who are in the uniformed services.  The regulations we will study apply only to civilian employers.  In order to better comprehend our discussion on the law over the next few weeks, we need to underdstand some basic definitions from the law.

The term “benefit, benefit of employment, or rights and benefits” is defined as: “… any advantage, profit, privilege, gain, status, account, or interest (other than wages or salary for work performed) that accrues to the employee because of an employment contract, employment agreement, or employer policy, plan, or practice.”

The term also includes “…a pension plan, health plan, or employee stock ownership plan, insurance coverage and awards, bonuses, severance pay, supplemental unemployment benefits, vacations, and the opportunity to select work hours or the location of employment.”

The concept of who is an employee has a couple of surprising aspects.  Basically an employee is any person employed by an employer – that obviously is simple enough to comprehend.  But it also includes “…any person who is a citizen, national or permanent resident alien of the United States who is employed in a workplace in a foreign country by an employer that is an entity incorporated or organized in the United States, or that is controlled by an entity organized in the United States.”  Finally the term includes former employees of an employer.

Since one of the significant benefits we will talk about later is health plans, it would be good to define the term now.  A health plan is defined as “…an insurance policy, insurance contract, medical or hospital service agreement, membership or subscription contract, or other arrangement under which health services for individuals are provided or the expenses of such services are paid.”

It is important to understand what service in the uniformed services means.  Such service includes “… performance of duty on a voluntary or involuntary basis in a uniformed service under competent authority.”  This interpretation will involve “… active duty, active and inactive duty for training, National Guard duty under Federal statute, and a period for which a person is absent from a position of employment for an examination to determine the fitness of the person to perform such duty. 

Additionally the concept comprises “… a period for which a person is absent from employment to perform funeral honors duty as authorized by law.”   It is surprising to many people to learn the definition of service in the uniformed services in extended to “… work under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002, P.L. 107188 … service as an intermittent disaster response appointee upon activation of the National Disaster Medical System (NDMS) or as a participant in an authorized training.”


3/10/2006


Richard G. Baggett, SPHR, © RGB Human Resource Solutions, LLC, 12/1/2004
The Solution


RGB Human Resource Solutions, LLC


Richard G. (Dick) Baggett, SPHR


P. O. Box 3370, San Angelo, TX 76902


Phone/Fax: 325-944-7015   Cell: 325-277-4310    Web: www.dickbaggett.com











Route To: 


______________________


______________________


______________________


______________________





USERRA: Basic Concepts





Action Point:  Share this material with ALL managers and supervisors of employees.


Action Point: Identify any current employees or service veterans these rights might apply to 		 who are out on “qualified service” in any of the uniformed services.


Action Point:	 Make this mandatory reading for senior management and oversight bodies such 		 boards or committees.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















