


I don’t know why this is so, but I am still shocked and alarmed when I talk with people about writing job descriptions.  This is true even with many human resource management professionals.  Unlike people’s general knowledge about most other human resource laws and regulations, I am absolutely stunned by the lack of awareness regarding job descriptions.

It appears most managers, including human resource people, simply do not grasp the legal nature of job descriptions.  Most people appear to work from the opinion that job descriptions are simple documents that one can just whip together without much work or regard for legal principles.

We will attempt to briefly bring to light the passage through the legal and regulatory mine field that job descriptions must safely take.  It is very important for churches to realize that job descriptions used for hiring, evaluation and other employment decisions which do not pass regulatory muster are essentially illegal documents.  As such they can be used against a church in documenting discriminatory decisions.

Uniform Guidelines for Employee Selection Procedures Act:

According to the federal law “Uniform Guidelines for Employee Selection Procedures,” a church must make non-discriminatory “employment decisions.” “Employment decisions” are defined as:
Employment decisions include but are not limited to hiring, promotion, demotion, membership (for example, in a labor organization), referral, retention, and licensing and certification, to the extent that licensing and certification may be covered by Federal equal employment opportunity law. Other selection decisions, such as selection for training or transfer, may also be considered employment decisions if they lead to any of the decisions listed above.

The “Uniform Guidelines for Employee Selection Procedures” additionally references the necessity of performing a Job Analysis. A Job Analysis is a study of each job performed in the workplace. The analysis determines the exact nature of:

· a particular job 

· its contents 

· functions 

· duties 

· tasks 

· requirements 

· skills 

· knowledge

· abilities

The Job Analysis is a necessary part of ultimately writing valid, legal Job Descriptions.

The “Uniform Guidelines for Employee Selection Procedures” also specifies three approaches to writing valid, legal Job Descriptions. These approaches are:

· Criteria Validity 

· Concept Validity

· Content Validity

The law states quite clearly that without following one of the processes above, there is no valid, legal Job Description or job listing from which “employment decisions” can be made.

Americans with Disabilities Act:

Additionally, the Americans with Disabilities Act requires an employer to determine, in advance, which functions, tasks & duties in the job are:

· Essential Elements, OR
· Marginal Elements
These determinations should be made in advance of posting a job vacancy, interviewing people for the job, and before making any hiring decision.  If it is discovered that an applicant for a job (or a current employee being considered for a job assignment) has a disability, then the employment decision can ONLY be made with the Essential Elements being considered. The Marginal Elements must be cast aside and not considered in making the “employment decision” for a disabled person.

The Americans with Disabilities Act recommends a specific multi-step logic for an employer to determine which are the Essential and which are the Marginal Elements. The Americans with Disabilities Act also references the Job Description as one of the best instruments to use to record the Essential Elements versus Marginal Elements.
Wage & Hour Law – Exempt Positions:
There are three primary Tests of Exemption under the Fair Labor Standards Act.  These are: Executive, Administrative and Professional (Learned and Creative).  Others are Outside Sales and certain skilled Computer workers.  It is rare, but possible that the skilled computer test might apply to a church.  

Ordinarily the only Tests of Exemption that churches should be concerned about are the Executive, Administrative and Professional.  The Job Description of an exempt position should match the criteria by which the position is classified as exempt.  This means phrases should clearly be found in the duties and tasks for a specific job which match those required in the Tests of Exemption chosen for the position.

U. S. Constitution, Bill of Rights, Amendment 1:

The Bill of Rights, Amendment 1 states:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.

The Constitution of the United States, in its First Amendment, prohibits the government from being entangled with religion. Many court cases have shown the value of carefully wording a church’s Job Descriptions for its ministers to clearly enunciate the “spiritual role” of the job, in addition to the technical aspects of the job.

Issues involving ministers are more easily resolved outside of a court’s jurisdiction when the spiritual dimension of the job is carefully and clearly delineated in church documents - especially Job Descriptions.

References in other church documents, such as the By-laws, that speak about the spiritual role of ministers should also be referenced within the job description.  This simple process of cross-referencing these documents could prove vital in certain situations.

Summary

There are many mandatory legal and regulatory technical steps required in order for a church to have legal, valid job descriptions for its staff.  The practice of just sitting down and drafting a job description will lead to illegal, discoverable documents unfavorable to churches.  

Developing legal, valid job descriptions is another area where church leaders are called to be both professional and spiritual.  We must understand the laws and regulations governing job analysis and job descriptions.  We must legally, technically adhere to them and honor their requirements as we are called to do in Romans 13:1-7:

1 Everyone must submit himself to the governing authorities, for there is no authority except that which God has established. The authorities that exist have been established by God. 2 Consequently, he who rebels against the authority is rebelling against what God has instituted, and those who do so will bring judgment on themselves…do what is right and he will commend you. 4 For he is God's servant to do you good...5 Therefore, it is necessary to submit to the authorities, not only because of possible punishment but also because of conscience. 6 This is also why you pay taxes, for the authorities are God's servants, who give their full time to governing. 7 Give everyone what you owe him: If you owe taxes, pay taxes; if revenue, then revenue; if respect, then respect; if honor, then honor. (New International Version)
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Job Analysis and Job Descriptions








Action Point: Ensure everyone (managers, supervisors, and human resource staff) who might 		draft a job description or contribute to the content of job descriptions reads this 		newsletter.


Action Point: Share this information with any oversight body such as a Personnel Committee.


Action Point:	Audit all job descriptions to ensure they are in compliance with these laws.


Action Point:	If the audit of current job descriptions reveals they were not done in accordance 		with these laws/principles, scrap the current job descriptions and start over from 		scratch – but in compliance!








Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















