


Leave of Absence

With cancer it is highly likely that a leave of absence away from the job will be required at some time.  It is definitely possible that a person with cancer may not be able to tell the employer exactly when they will return to work.  An employer should not deny a request for a leave of absence simply because the date of return to work is not guaranteed and precise. 

Cancer and the effects of treatment are very unpredictable.  The person may be able to provide an approximate date of return.  But with cancer it frequently is not possible to predict an exact return to work date.  The employer has a right to periodic updates on the person’s progress and updated possible return dates.  The employer always has a right to evaluate whether or not any leave, and certainly extended leave, amounts to an undue hardship.

Safety Issues

When determining if cancer and any subsequent treatment causes workplace safety issues, an employer must be cautious.  All generalizations about potential safely scenarios must be avoided.  The ADA guidance states an employer cannot legally afford to make decisions formed on:

“the basis of myths, fears, generalizations, or sterotypes about cancer. Instead, the employer should evaluate each individual on his knowledge, skills, experience, and the extent to which cancer affects his ability to work in a particular job.”

The Americans with Disabilities Act allows an employer to exclude a worker with cancer from a job for reasons of safety when the worker poses a “direct threat.”  A “direct threat” means a “significant harm to the individual or others.”  Such a “direct threat” involves a situation in which the significant harm to themselves or others cannot be eliminated or reduced via a reasonable accommodation.

The determination of the presence of a “direct threat” situation must be founded on “objective, factual evidence.”  Such evidence may consist of the best recent medical evidence and advances in the treatment and cure of cancer.

Conjecture must be abandoned.  In making a determination of a “direct threat” scenario the employer must rely solely on the worker’s current ability to perform the required job.  Considerations in making this determination should include the:

· Duration of the risk

· Nature and severity of the potential harm

· Likelihood that the potential harm will occur

· Imminence of the potential harm

The potential harm must be serious and have a true probability of occurrence.  A remote or speculative possiblity will not meet the ADA’s expectation and requirement for “direct threat” determinations.

Finally the employer should remember the ADA prohibits harassment based on a disability just as the law prohibits harassment based on other factors: race, sex, color, national origin, religion and age.  Harassment of a disabled person in the workplace could meet the actionable standard of having created a hostile or abusive work environment.  Such a situation could bring the EEOC into play.
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Leave Requests & Safety Issues for Cancer Victims








Action Point: Ensure people who work with the benefits and safety program in your 			organization receive this material. 


Action Point: Ensure all supervisors/managers understand these issues.


Action Point: Share with any oversight/coordinating entity such as a Personnel Committee.








Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















