


We are continuing our analysis of the Americans with Disabilities Act and cancer.

Obviously one of the first issues employers face is when, how and what kind of information they can obtain once they learn an applicant or employee has cancer.

The first rule of law to remember is that of the timing of the questions. What should an employer do when they learn an applicant has cancer?  First it is critical to know that the job offer can not be automatically be withdrawn.  Second, the employer is allowed to learn if the cancer will affect the applicant’s ability to do the job.

The inquiry into an applicant’s ability to work is limited at this stage to the “essential elements” of the job, discarding the “marginal elements” of the job.  An employer is allowed to inquire as to whether the person can perform the essential elements of the job with or without reasonable accommodation.  The employer can ask medically related questions about the cancer, the treatment program, if the person is experiencing any side effects which would interfere with the job or that might require reasonable accommodation.

Also the employer is allowed to make a determination if the cancer, or related health issues, will pose a “direct threat” or not.  A “direct threat” is considered “a significant risk of substantial harm to the individual or others that cannot be eliminated or reduced through reasonable accommodation.”

Direct threat inquiries must consider the following features:

· Duration of the risk

· Nature and severity of the potential harm

· Likelihood of the potential harm actually occurring

· Imminence of the potential harm

Once the employer has determined the applicant cannot perform the essentials of the job with or without reasonable accommodation or poses a “direct threat” then the offer of employment can be withdrawn.

A related situation is when the employer can inquire of a current employee about their cancer, or related medical condition, which may be affecting their work performance.  If an employee is having difficulty performing the job or safely performing the job, the employer may inquire about possible health issues causing the problem. 

Further the employer can insist on a medical examination, if there is a legitimate belief that cancer, or another medical condition may be causing the performance problem.  Many times when an employee has cancer the employer will know about it.  In these situations, the employer may inquire about treatment and related health situations.  There are other times when the employer may be unaware of cancer but may observe behavior and symptoms that appears to be health-related.  

All employers should remember that poor performance many times is unrelated to cancer and health problems. Therefore, the employer needs a legitimate belief that health is part or the entire problem.

It is not unusual for an employee with cancer to be absent on some type of leave for a time.  There are times when the employer has a reasonable belief that the employee might not be able to perform their duties upon return or pose a direct threat.  In these situations, it is legitimate for the employer to require the employee to provide proper medical information, including an accurate return-release to perform the job.  Requiring medical information outside the duties required in the job and about more than the person’s present ability should not be done.

In closing, there are other situations which contain legitimate needs for inquiries of an employee with cancer.  These situations would include:

· information, including reasonable documentation, explaining the need for a reasonable accommodation requested because of cancer; 

· medical information that is part of a voluntary wellness program;

· justification for the use of sick leave by providing a doctor's note or other explanation, as long as all employees who use sick leave are required to do the same and the information requested does not exceed what is necessary to verify that sick leave is being used appropriately; and, 
· periodic updates on the employee’s condition if the employee has not provided an exact or fairly specific date of return, or where the employee requests leave in excess of that which the employer already has granted
Next time we will discuss confidentiality of medical information related to the presence of cancer and making reasonable accommodations for person’s with cancer.
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Questioning Employees About Their Cancer











Action Point: 	Share this with managers and supervisors. 


Action Point:	Forward to any oversight body such as a Personnel Committee.


Action Point: 	Ensure all people involved with determinations of a disability, reasonable 			accommodations and under hardships read this material.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution. 


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.

















