


We are continuing our study of the Americans with Disabilities Act and Cancer.  This week we will look at the issue of making inquiries about cancer.

The first rule to remember is that employers can not inquire of an applicant during an interview whether or not the person has cancer.  Additionally, inquiries about treatment plans, the person’s status with recovery or other cancer-related questions are prohibited.  Neither can a medical examination be discussed during the interview phase.  Such inquiries as the following are prohibited:

· If the person has or ever had cancer

· Is the person undergoing radiation therapy

· Is the person pursuing chemotherapy

· Has the person taken any leave of absence off for surgery, medical treatment or sick leave

It is only after a full, bona fide job offer can any such questions occur.

If during the interview the person does not appear healthy or well, the interviewer can ask if the person feels ok or how they are feeling.

Purely performance-related inquiries are legal and proper.  Such inquiries into the person’s ability to do the specific job are allowed.  Questions like these are proper: Can the person ….

· lift up to 50 pounds (allowed only if lifting 50 pounds is an actual part of the job)

· travel out of town as part of the job requirements

· work rotating shifts given the nature of the job 

Job applicants are not required to self-disclose their health condition.  Therefore an applicant is not required to admit during an interview that they have or have had cancer.  There is one exception to this. 

If a person being interviewed truly requires some type of reasonable accommodation in order to have the interview, they must disclose their condition and request such accommodation.

Persons with cancer may choose to disclose their condition.  People do so for various reasons, such as:

· the need for assistance during the interview

· to dispel any rumors or assumptions about their actual condition and ability to perform

· because they will actually require some type of a reasonable accommodation in order to perform the work of the job

· to eliminate any concern or questions about their appearance

Once an applicant is actually hired, they may then request a reasonable accommodation to do the job. Again, they are protected from being required to disclose this information prior to employment.

Suppose an applicant chooses to disclose the fact that they have cancer.  What kind of questions can then follow during the interview?

The answer is basically very little to none.  The employer is still limited in being able to pursue questions: about the nature of the cancer; the status of the cancer; treatment regimens; the person’s prognosis.  However, once a person chooses to disclose the fact they have cancer, or a history of cancer, the employer is allowed to inquire about accommodation issues, if the employer reasonably believes an accommodation will be necessary to do the job. 

Finally, it must be emphasized that any information obtained during the interview about the presence of cancer must be treated in absolute confidence.
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Restricted: Inquiries About Cancer











Action Point: 	Share this with managers and supervisors. 


Action Point:	Forward to any oversight body such as a Personnel Committee.


Action Point: 	Ensure all people involved with determinations of a disability, reasonable 			accommodations and under hardships read this material.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution. 


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.

















