


The diagnosis of cancer is not in itself equivalent to a disability. In fact just because a person has cancer does not mean that they will ever be disabled. As a reminder, all determinations of the presence of a disability require a case-by-case inquiry/analysis.

The Americans with Disabilities Act’s definition of a disability is when “a physical or mental

impairment … substantially limits one or more of the major life activities.”  Frequently it is not the cancer itself that causes a disability.  Many times it is other accompanying problems with the cancer, such as the treatment plan (chemotherapy, radiation) or side affects of the cancer (fatigue, weakness, loss of appetite).

As an example: a person can be on a treatment program and develop extreme nausea and constant fatigue. This condition could last several months. The treatment program and fatigue could cause the employee to be unable to come to work on their usual schedule. Additionally the person required help at home to cook and care for herself.  This person would meet the criteria of a disability being present since the condition substantially limited her ability to care for herself.

Further, such accompanying condition as a long-lasting depression that affected a person’s ability to interact with others, sleeping and eating could result in a disability being present. 

Under the Americans with Disabilities Act there are three circumstances when an applicant or employee with cancer may be eligible to receive the coverage protection of the ADA. These three circumstances are when:

· a disability has been proven to exist

· the person has a record/history of a disability

· the employer regards the person to be disabled

How does one document a record or history of a disability? A simple example would be a person who had been diagnosed with cancer, was hospitalized for care, received chemotherapy or a bone marrow transplant. Such treatment would affect the immune system and the person could not take care of himself for months. In addition, to protect himself he would have to avoid contact with others. This would substantiate a record or history of a disability.

How does an employer treat or “regard” a person as if they are actually disabled?  This occurs when there is actually no disability present, but the person is treated as if they are disabled.

An example would be: a person had a previous skin cancer removed.  The skin cancer and treatment did not cause any conditions to be present that “substantially limits one or more of the major life activities.”  However the removal of the cancer did leave a facial scar. The person interviewed for a job that involved extensive interface with the employer’s customers and the public. The person was not hired because the employer was concerned that the scar would make the public and customers uncomfortable. The law would define this scenario as a person without an actual disability being regarded as disabled because the employer thought the scar would substantially affect their ability to interact with the public.
Next week we will continue to address the direct impact of a person in the workplace being diagnosed with cancer.
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When Is Cancer a Disability?











Action Point: 	Share this with managers and supervisors. 


Action Point:	Forward to any oversight body such as a Personnel Committee.


Action Point: 	Ensure all people involved with determinations of a disability, reasonable 			accommodations and under hardships read this material.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution. 


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.

















