


In 1986-87 the Immigration and Naturalization Service issues both their form I-9 and instructions for completing the I-9.  There have been essentially two forms predominantly used by employers to document employment eligibility.  One form was dated 1987 and the first revision was dated 1991.

This year the INS released a “re-branded” I-9 form.  This was occasioned due to the INS becoming part of the Department of Homeland Security.  So the current proper I-9 Form is a Department of Homeland Security form.  The newly re-branded form is dated 5/31/05.  

It seems proper upon the occasion of a newly released I-9 form to visit the common mistakes employers make with their I-9 documentation.  Let me say that I have performed Human Resource Management Audits for all kinds of businesses and organizations for over ten years. It seems to make no difference whether the organization is for-profit or non-profit, secular or religious.  I have yet to perform an audit for an organization that has not just undergone an INS audit that is fully knowledgeable about the guideline instructions and proper way to complete the I-9 form.  Most of the time the entity does not even have a copy of the guidelines for completing the form on its premises.

The rules for completion of Section 1 state: “All employees, citizens and noncitizens, hired after November 6, 1986, must complete Section 1 of this form at the time of hire, which is the actual beginning of employment. The employer is responsible for ensuring that Section 1 is timely and properly completed.”
Among the items to be completed are a Maiden Name and an attestation, to be completed by the applicant/employee as to whether they are one of the following:

· A Lawful Permanent Resident 

· A Citizen or national of the United States

· An alien authorized to work until a certain time

Usually the Maiden Name is not filled in.  This will be a violation of the INS guidelines. Frequently the employer fails to check that the employee has marked which of the above status they fit.

Critical to completing the I-9 form is the actual date the employee begins employment. This is referred to as the date of hire. The rules call for Section 2 to be finished by the employer.  Additionally Section 2 is to be done “by examining evidence of identity and employment eligibility within three (3) business days of the date employment begins.” 

Section 2 is entitled “Employer Review and Verification.” This section contains the area known as List A, List B and List C. Below the area for these three lists is a legal statement to be completed by an agent of the employer. The legal statement says:

CERTIFICATION - I attest, under penalty of perjury, that I have examined the document(s) presented by the above-named employee,  that the above-listed document(s) appear to be genuine and to relate to the employee named, that the employee began employment on (month/day/year) ______________ and that to the best of my knowledge the is eligible to work in the United States. (State employment agencies may omit the date the employee began employment.)

It should be apparent that is the date of hire is not known or not present, it is impossible for the I-9 to be completed with the 3 day time frame.  This immediately makes the completion of the form usually outside the federal law for completion.  The omission of the date of hire or the date “that the employee began employment” is a very frequently observed error.

Another very common error is for Section 2 to not be completed by the employer’s agent.  This area requires the employer to provide the following: 

· Signature of Employer or Authorized Representative

· Print Name
· Title
· Business or Organization Name
· Address (Street Name and Number, City, State, Zip Code)
· Date (month/day/year)
It is very common to find I-9s filed away with no signature and no date in this section.  There will occasionally be some of the other information missing also.

It is permissible for the form to be duplicated, even duplicated with five of the seven data fields completed.  However the fields entitled “Signature of the Employer or Authorized Representative” and “Date (month/day/year)” must have originals in them.

Further, there is major misunderstanding about what the three lists mean.  There is wide spread misunderstanding about which documents must be accepted or rejected.  There are also tremendous errors in documenting the correct information in the lists.  The rules for completing the lists state that: “Employers must record: 1) document title; 2) issuing authority; 3) document number, 4) expiration date, if any.  Rarely is all this information recorded in the proper lists.”

One last comment should be made.  Recently the INS has begun inspecting businesses that have sub-contractors working for them.  When the sub-contractors have not followed the guidelines in completing the I-9s for their employees, the prime contractor or business owner is being held responsible such violations.
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I-9: The Document that Is Always Incorrect





Action Point: Share this information with people responsible for completing the I-9.


Action Point: Conduct an internal audit of your I-9 documentation.


Action Point: If the guideline instruction booklet is not in the files, order it and ensure everyone who works with the I-9 documentation reads and understands its very specific requirements.








Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














