


As a reminder, the Uniform Services Employment and Reemployment Rights Act (USERRA) guarantees that returning veterans will have all the benefits of employment that they would have obtained if they had been continuously employed.

This applies also to eligibility and use of the Family and Medical Leave Act benefits.

As a refresher, the Family and Medical Leave Act (FMLA) has both employer and employee eligibility criteria.  In order for an employer to be required to offer this benefit to its employees, the employer must employ 50 or more employees within 75 miles (driving miles) of each other.

Should an employer meet the above criteria and therefore be mandated to offer FMLA benefits, the eligibility shifts to each employee.  For an individual employee to be eligible to use the benefits of the FMLA they must meet the following criteria:

· Worked for the employer for at least 12 months

· Completed at least 1250 hours of work in the 12 months prior to taking the leave

If an employee meets the criteria, and works for a covered employer, then the employee is entitled to twelve (12) weeks of nonpaid leave. The leave must be taken in a 12 month period.  The leave must be used for qualifying needs: childbirth, adoption or foster care, or a serious health condition of the employee or certain family members.

What the Uniform Services Employment and Reemployment Rights Act (USERRA) does is to mandate that the time away served in the uniform services will count as part of the 12 months and 1,250 hours requirement.

In July, 2002, the Department of Labor’s Wage and Hour Division, along with Veteran’s Employment and Training Service, issued a joint memorandum on this issue.  The memorandum states:  

A member of the National Guard or Reserve who is absent from employment for an extended period of time due to military service and who requests FMLA leave shortly after returning to civilian employment may not have actually worked for his or her employer for a total of 12 months or may not have performed 1250 hours of actual work with the employer in the 12 months prior to the start of the FMLA leave.  Thus, the question may arise as to whether the time and hours that the employee would have worked but for his or her military service should be combined with the time employed and the hours actually worked for an employer to meet the 12-months of employment and the 1250 hours of eligibility requirements.

Under USERRA, a person who is reemployed is entitled to the rights and benefits that he (or she) would have attained if he had remained continuously employed. The “rights and benefits” protected by USERRA include those provided by employers and those required by statute, such as the right to leave under the FMLA.

In other words, an employer may have an employee who works full time for only a few months, is then called to active duty and leaves to serve a term of duty.  The employee is gone for approximately eight months.  The employee returns from duty and is reemployed by the same employer.  Shortly thereafter the employee requests FMLA leave.  

However, prior to the employee’s departure the employee had only worked 840 hours for the employer.  (For a former employee, not in the uniform services, such reemployment would make the employee ineligible for FMLA.) According to the USERRA, the additional time on active duty, which was equal to 1240 hours, is to be counted also (as if the employee had actually been constantly employed by the same employer.)

Therefore, the 840 hours along with the 1240 would equal to 2080 hours.  The months total would add up to a full twelve months of work time.  This employee would have met the criteria for eligibility for FMLA leave. 
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Veterans and the FMLA











Action Point: Ensure all persons who work in your benefits management area are informed about this requirement.


Action Point: Share this information with all supervisors and managers; remind them to report all absences which might be FMLA related.








Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














