


Last week we talked about the recent opinion by the United States Supreme Court that confused a lot of people and brought concern to a lot of employers. The case is called SMITH et al. v. CITY OF JACKSON, MISSISSIPPI, et al.   

We will continue our discussion of the case.  You will recall the case dealt with the issue of age discrimination. Specifically the case addressed the possibility of disparate impact under the Age Discrimination in Employment Act (ADEA). 

The language of the ADEA makes it unlawful for an employer “to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s age.”  Except for the word “age” instead of the words “race, color, religion, sex or national origin” the wording of the law is exactly the same as that of the Civil Rights Act of 1964, Title VII.  The ADEA does however add the RFOA wording.

The City of Jackson was attempting to modify its wage and salary plan for police officers and dispatchers.  The reason for the adjustments was to allow the City of Jackson to be more competitive in the pay offered to these employees.  The City was trying to be competitive with the regional average.

The re-design called for people who had been in these jobs less than five years to receive a larger bump in pay than similar officers and dispatchers who had been there for more than five years. This created a situation which occurs all the time known as “wage compression.”

A number of those senior officers and dispatchers were also over 40 years of age. The officers and dispatchers over 40 who were more senior and received less of a bump in pay filed the lawsuit claiming age discrimination.

The Supreme Court said that the decision by the City of Jackson was not age discrimination since the plan re-design was based on “reasonable factors other than age.” (RFOA principle) 

So what are the important messages for employers from this new ruling that has altered the traditional thought about the Age Discrimination in Employment Act (ADEA)?

First, we should all be aware that there is the possibility of increased law suits regarding age discrimination.  The case, according to some attorneys, will probably open the door to more challenges of a disparate impact nature.

Caution should be exercised when making decisions that could affect workers beyond the age of 40.

Employers are advised to examine their wage and salary plans.  Differentiations of wages impacting the older workers should be identified.  These differentiations should be analyzed again to ensure the rationale would meet the RFOA test - reasonable factors other than age.  It would be wise to document in writing the business’s reasons for any differentiations.

In the future, modifications to the wage and salary plan must keep in mind possible implications on the company’s senior workers who might also be over age 40.  Any differentiations in wages and salaries that might have such an alleged adverse impact should be accompanied by the company’s written reasons and thoughts for such plan design elements.
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Disparate Impact and the ADEA








Action Point: Examine your wage and salary plan – identify any possible differentials that could result in “negative” impacts to employers who are over the age of 40.


Action Point: Document for the record the rationale behind such differentials – ensure any such differentials are based on viable “reasons other than age.”


Action Point: Share this information with the finance/pay staff and committee responsible for pay decisions.


Action Point: Ensure any future wage and salary plan changes are scrutinized under this test before final action is taken – document the reasons for any future differentials. 





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














