


Recently the United States Supreme Court issued a decision that confused a lot of people and brought concern to a lot of employers.   The case is called SMITH et al. v. CITY OF JACKSON, MISSISSIPPI, et al.   The introduction to the Supreme Court’s decision lays out the purpose of the initial lawsuit: 

In revising its employee pay plan…the City granted raises to all police officers and police dispatchers in an attempt to bring their starting salaries up to the regional average. Officers with less than five years' service received proportionately greater raises than those with more seniority, and most officers over 40 had more than five years of service…a group of older officers, filed suit under the Age Discrimination in Employment Act of 1967 (ADEA), claiming… that they were adversely affected by the plan because of their age.

The legal question was whether or not disparate impact had occurred, and could be claimed, due to the modifications in the city’s pay plan.  Disparate impact came about in the 1971 case known as Griggs v. Duke Power Co. 

Disparate impact occurs when an employer’s action regarding employment and employee decisions results in a group of employees being adversely affected. The purpose of the action, or the rationale behind the action, does not have to proven to be discriminatory.  In fact many times where disparate impact occurs there is no conscious reason or intent to discriminate. The discrimination occurs because the impact (result) of an action – not the intent – on a particular group of workers is adverse to them.

At issue in this case was the question of whether or not the Age Discrimination in Employment Act (ADEA) recognized the right for a group of employees to bring suit under the doctrine of disparate impact.  

The Supreme Court provides us some important conclusions:

· The ADEA authorizes recovery in disparate-impact cases comparable to Griggs.  Except for the substitution of "age" for "race, color, religion, sex, or national origin," the language of ADEA §4(a)(2) and Title VII §703(a)(2) is identical.

· Unlike Title VII, however, ADEA §4(f)(1) significantly narrows its coverage by permitting any "otherwise prohibited" action "where the differentiation is based on reasonable factors other than age" (hereinafter RFOA provision).

· Petitioners have not set forth a valid disparate-impact claim.

In the ADEA there is additional language that permits actions by an employer that would otherwise be prohibited. Part of this additional language is referred to as the RFOA (reasonable factors other than age) provision. The RFOA comes into play where the differentiation in impact (result) of an employer’s action is based on reasonable factors other than age.

In this case the Court stated in its opinion: The RFOA language does not make disparate impact unavailable under the ADEA but rather precludes liability if the adverse impact was attributable to a nonage factor that was reasonable.

Further the Supreme Court said the following two important statements:

…the disparate impact is attributable to the City's decision to give raises based on seniority and position. Reliance on seniority and rank is unquestionably reasonable given the City's goal of raising employees' salaries to match those in surrounding communities. In sum, we hold that the City's decision to grant a larger raise to lower echelon employees for the purpose of bringing salaries in line with that of surrounding police forces was a decision based on a "reasonable factor other than age" that responded to the City's legitimate goal of retaining police officers.

While there may have been other reasonable ways for the City to achieve its goals, the one selected was not unreasonable. Unlike the business necessity test, which asks whether there are other ways for the employer to achieve its goals that do not result in a disparate impact on a protected class, the reasonableness inquiry includes no such requirement.

The court concluded:

1. Since the employer’s action involved a reasonable decision based on factors other than age, they were not guilty.  

2. However the Supreme Court concluded that it did not agree with the Court of Appeals' holding that the disparate-impact theory of recovery is never available under the ADEA.  

It is the second statement that has created problems for employers. In the next newsletter we will look at the impact of this case for employer’s actions in the future.
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Disparate Impact and the ADEA








Action Point: Ensure all Staff who make, or significantly influence, financial, compensation and 	 benefit decisions read this newsletter.


Action Point: Share this newsletter with your Personnel Committee Chair and Members.


Action Point: Examine any past decisions regarding compensation and benefits that could have  		adversely affect employees (as a group) over 40 years of age to see if you are 			protected by the RFOA language.








Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














