


We are continuing our discussion of the Americans with Disabilities Act and mental or psychiatric issues. Today we close out this series by looking at the issue of being a direct threat and the loss of a professional license due to the disability.

Under the Americans with Disabilities Act, a person who poses a “direct threat” to others or themselves does not have the protection of the Act. This is allowed exclusion from employment for a true safety justification.  This safety exclusion principle must be applied equally to employees who do not have a legal disability, but still pose a direct threat.

The law defines a “direct threat” as "a significant risk of substantial harm to the health or safety of the individual or others that cannot be eliminated or reduced by reasonable accommodation." The concept involves a true, significant and substantial risk.  Minor or potential (speculative) risks are excluded.

How are these determinations made? As is the case with all reasonable accommodation related decisions, the determination of the presence of a direct threat must be based on an individualized inquiry.  The employer must assess the employee’s current ability to perform job functions safely. Consideration may be given to reasonable medical judgment, based on current medical knowledge.  Additionally, the best available objective evidence about the condition and work scenario is pertinent in making a decision.

The employer must identify and analyze the specific behavior of an employee with a mental/psychiatric disability which might pose a direct threat.  Having a history of a mental/psychiatric disability or illness does not automatically translate into a direct threat circumstance.

An employee does not pose a direct threat simply because they take medication. The employer must assess the side effects of taking the medication. Certain medications cause a subsequent condition that produces a direct threat. If a direct threat situation results, then the determination of the possibility of a reasonable accommodation comes into play.  If there is no possibility of a reasonable accommodation, then further coverage and protection of the ADA is not afforded the employee. On the other hand, the results of the case-by-case inquiry may reveal there are no side effects from the medication, thus not causing a direct threat situation.

The law also reads: An employer may refuse to hire someone based on his/her history of violence or threats of violence if it can show that the individual poses a direct threat.  
One final question we want to discuss is the situation where a job requires a license of some type and the applicant does not have the license. If a complaint is made that the employer did not offer a job (or reversed a job offer) based on the fact that a person does not have a required license the EEOC would investigate two questions. These are:

· If the license was truly required by law.
· Did the employer not hire the individual because they did not possess the mandatory license.  
Where a mandatory license of some type is required and the applicant could not receive the license from the granting authority due to a history of mental/psychiatric condition, I can not see where the employer would be at fault for refusing to hire the applicant.
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ADA & Psychiatric Issues








Action Point: Ensure all managers & supervisors understand the definition of a “direct threat.”


Action Point: Always conduct a case-by-case analysis of direct threat safety scenarios.


Action Point: Apply the investigation and decision-making processes equally in direct threat situations, regardless of the presence or absence of a mental/psychiatric disability. 





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














