


We are continuing our discussion of the Americans with Disabilities Act and mental or psychiatric issues. Today we examine the issue of violations of policies and improper conduct situations involving persons with mental or psychiatric disabilities.

Occasionally there are situations where a person with a mental/psychiatric disability conducts themselves inappropriately at work. These situations might involve violations of rules and policies and lead to the need to discipline the employee for misconduct.

The law does not prohibit an employer from enforcing discipline where justified, just as with all other employees. As long as the discipline is job-related and called for under the usual business necessity rule.

Misconduct is misconduct.  Theft is theft. Under these scenarios an employer can impose discipline, if such discipline would also be imposed against the other employees – particularly against employees who do not possess a disability.

Discipline must be imposed consistently and uniformly whether or not a disability is present in the situation. This principle of consistent discipline has been shown to cause trouble for an employer. Many times employees have been able to show that they were discriminated against in a situation and disciplined in a manner which was highly inconsistent with the way other employees were treated for the same/similar violation. Almost always in these scenarios the employer will lose the argument with the EEOC if the facts show obvious inconsistencies were present.

In cases where a disability is present, an added potential for discrimination to be proven exists in the workplace. If an employer disciplines a person with a mental/psychiatric disability for a violation of policy, and usually does not discipline employees without a disability for the same violation, the employer could easily be found guilty of treating the disabled employee differently because of the disability and therefore be in violation of the Americans with Disabilities Act.

The question arises whether or not an employer could be required to make a reasonable accommodation for the employee with a mental/psychiatric disability who is guilty of misconduct.

The rule as stated in the EEOC Enforcement Guidance book for the ADA says: “An employer must make reasonable accommodation to enable an otherwise qualified individual with a disability to meet such a conduct standard in the future, barring undue hardship. Because reasonable accommodation is always prospective, however, an employer is not required to excuse past misconduct.”

There are times where the misconduct is precipitated because the employee does not properly take their required medication(s).  As we have previously stated, it is not the employer’s responsibility to ensure the employee takes their medication. 

It is correct for the employer to focus on the misconduct/violation issue. Dealing with the improper behavior is the employer’s obligation, as in all discipline issues. It is the employee’s responsibility to take their medication(s) and it is the employee who must shoulder the responsibility of deciding to not take their medication(s) properly.

Next week we will close out this series on mental or psychiatric disabilities by looking at the issues of being a direct threat and the loss of a professional license due to the disability.
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ADA & Psychiatric Issues








Action Point: When dealing with a disciplinary situation, remember to ask yourself whether or not a disability, known or unknown, could be part of the cause of the misconduct.  


Action Point: If a disability could be part of the cause of misconduct on an employee’s part, it is the employer’s obligation to determine if in the future a reasonable accommodation could be allowed which would help the situation.








Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.














