


NOTE: THERE IS A LOT OF CONFUSION ABOUT WHETHER OR NOT CERTAIN ORGANIZATIONS AND EMPLOYERS ARE REQUIRED TO PARTICIPATE IN THE MANDATORY E-VERIFY PROCESS AND PROGRAM.  THE PURPOSE OF THIS NEWSLETTER IS TO INFORM YOU WHETHER OR NOT YOUR ORGANIZATION IS UNDER THIS NEW FEDERAL MANDATE.

The federal E-Verify program is slated to be a mandate as of September 8, 2009.  Originally President Bush had ordered that this program be implemented for federal contractors and subcontractors.  However, court actions and a change of administration has delayed the start of the E-Verify program.

Recently, Secretary Napolitano of the Department of Homeland Security issued a statement in June stating: “Implementation of the final rule requiring federal contractors and subcontractors to begin using U.S. Citizenship and Immigration Services’ (USCIS) E-Verify system has been delayed until September 8, 2009.”

Originally this rule was published on Nov. 14, 2008 “…requiring federal contractors and subcontractors to agree to electronically verify the employment eligibility of their employees.”

In July Secretary Napolitano issued another statement that said DHS would mandate E-Verify because it would strengthen “employment eligibility verification.”  Also the statement said the program is due to “… the Administration’s support for a regulation that will award federal contracts only to employers who use E-Verify to check employee work authorization.”

The DHS has placed a document of Q&A regarding E-Verify on the web page of the USCIS ( US Citizen and Immigration Service).  The Q&A provides some succinct information.

So what is E-Verify?  According to the USCIS web page: “E-Verify is an Internet-based system operated by the Department of Homeland Security (DHS), U.S. Citizenship and Immigration Services (USCIS) that allows employers to verify the employment eligibility of their employees, regardless of citizenship.  Based on the information provided by the employee on his or her Form I-9, E-Verify checks this information electronically against records contained in DHS and Social Security Administration (SSA) databases.”

E-Verify applies to federal contractors and subcontractors.  More specifically federal “Executive departments and agencies that enter into contracts shall require, as a condition of each contract, that the contractor agree to use an electronic employment eligibility verification system designated by the Secretary of Homeland Security to verify the employment of: (i) all persons hired during the contract term by the contractor to perform employment duties within the United States; and (ii) all persons assigned by the contractor to perform work within the United States on the federal contract.” 

Therefore, the Federal Acquisition Regulation (FAR) was subsequently amended to include and require federal contractors to use E-Verify.

Who does the E-Verify apply to?  The answer is: “The final rule applies to solicitations issued and contracts awarded after the applicability date of the final rule in accordance with FAR 1.108(d).  The final rule will become applicable to contractors on September 8, 2009. All employers, including federal contractors, may enroll in E-Verify at any time without waiting for the applicability date.  Under the final rule, employers are required to enroll in E-Verify if and when they are awarded a federal contract or subcontract that requires participation in E-Verify as a term of the contract.”

Who is considered a federal contractor?  The answer: “The rule requires the insertion of the E-Verify clause for prime federal contracts with a period of performance longer than 120 days and a value above the simplified acquisition threshold ($100,000).”

Who is a federal subcontractor?  The answer: “The rule only covers subcontractors if a prime contract includes the clause.  For subcontracts that flow from those prime contracts, the rule extends the E-Verify requirement to subcontracts for services or for construction with a value over $3,000.”

There are some exceptions to the mandatory new verification rule. Some of these exceptions are: “…institutions of higher learning, state and local governments, governments of federally recognized Indian tribes and for sureties performing under a takeover agreement with a federal agency.  Under the rule, such entities may choose to only use E-Verify on new and existing employees assigned to the covered federal contract.”

Other exceptions apply to the following:  

· Contracts that include only commercially available off-the-shelf (COTS) items (or minor modifications to a COTS item) and related services;

· Contracts of less than the simplified acquisition threshold ($100,000);

· Contracts less than 120 days; and

· Contracts where all work is performed outside the United States.

We do not know if there will be another announced delay of the mandatory E-Verify program beyond September 8, 2009.  However, if there is no further delay, federal contractors and subcontractors to whom E-Verify will apply should prepare themselves to be approached with a new contract that includes the mandatory E-Verify clause.  Soon thereafter the business must proceed to implement the E-Verify program and sign up as a participant. 
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Mandatory E-Verify On Target to Start Soon





Action Point: Ensure those responsible for the hiring function reviews this.


Action Point: This is a MUST READ document for those who process the 


		  Form I-9 for immigration and illegal alien identification.








Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















