


The Wage and Hour Division of the DOL under the Obama Administration recently announced it would no longer issue Opinion Letters.  The OLs have been issued for decades and served as a reply to specific circumstances that a particular business requested an opinion about.  From them we have been able to apply the OL to other employers in similar circumstances.

The WHD stated in place of Opinion Letters, that it would be issuing Administrator Interpretations.  The Administrator Interpretations are being issued to accomplish the following purpose: “Administrator Interpretations will set forth a general interpretation of the law and regulations, applicable across-the-board to all those affected by the provision in issue. Guidance in this form will be useful in clarifying the law as it relates to an entire industry, a category of employees, or to all employees.”
The WHD just released its first Administrator Interpretation, No. 2010-1 on FLSA.  This is a new ruling regarding Mortgage Loan Officers.  The Interpretation is attached to this email for your reading.  The Interpretation concludes with this statement: “Based upon a thorough analysis of the relevant factors, the Administrator has determined that mortgage loan officers who perform the typical duties described above have a primary duty of making sales for their employers and, therefore, do not qualify as bona fide administrative employees exempt under section 13(a)(1) of the Fair Labor Standards Act, 29 U.S.C. § 213(a)(1).”

This means that in the normal course of business, mortgage loan officers are not exempt employees and therefore are considered as non-exempt employees subject to accurate time records, minimum wage, hourly pay and overtime.  

However, the logic and regulations used in reaching this interpretation have broad application to many similar positions as described in the Administrator Interpretation.

It is strongly suggested that you read the attached Administrator Interpretation and examine carefully your other jobs, applying the information contained in the Interpretation No. 2010-1 on FLSA. 
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No More WHD Opinion Letters – Something Else








Action Point: Ensure supervisors and the HR person has this information.


Action Point: Oversight committees/boards may want to be aware of this information.


Action Point: Read the attached Administrator Interpretation


Action Point: Examine any Exempt Positions in light of the Administrator 


  Interpretation








Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















