


Effective December 26, 2007, the U. S. Citizenship and Immigration Services (USCIS) of the Department of Homeland Security will start enforcing civil money penalties for violations of the I-9 documentation.

Here is the history on this issue.

Back in 1996 the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) was passed.  This act amended prior law to state there would be a reduction in the number of documents an employer may accept for verification of identity and employment eligibility.  This reduction was intended to be part of overall broader final rulemaking.

On September 30, 1997, an interim rule was released to help accomplish the reduction in the number of documents.  The “Interim Designation of Acceptable Documents for Employment Verification” implemented the reduction.  However for some strange reason there was not an accompanying modification to the actual Form I-9, the “Employment Eligibility Verification form.

Therefore since 1997 the regulations and the Form I-9 have been inconsistent with each other.  Finally the situation became untenable and recently modifications to the Form I-9 and its instructions were made.  This brought the Form I-9 and the law into synch with each other.

On November 7, 2007, the USCIS posted the amended Form I-9 on its website at www.uscis.gov.  The new Form I-9 has, in the lower right hand corner, a new revision date.  The new official Form I-9 must have the date of June 5, 2007.  This will appear as “(Rev. 06/05/07)N.”  Therefore this Form I-9 was effective on November 7, 2007, as the only official version of the Form I-9.

Effective November 26, 2007, a Federal Register Notice was posted which provided the implementation date for being in compliance or face civil penalties.  Therefore effective December 26, 2007 the revised Form I-9, the listing of acceptable documents and the accompanying instructions for completion are all enforceable.   What exactly does this mean?

Since there was the discrepancy for several years between the listing of acceptable documents on the Form I-9 and the Interim Rule, enforcement of civil penalties against employers had been suspended.  However since this inconsistency has now been removed, the USCIS has announced it fully intends to begin accessing civil money penalties for employers out of compliance in completing the Form I-9.

The new Form I-9 has some minor format changes in it.  The primary changes of significance apply to documents that have been eliminated, added or modified in List A.  List A documents are for the combined purpose of verification of both the employee’s identity and employment eligibility.  Additionally a change in the rule regarding an employee’s Social Security Number in Section 1 is now in place.

The amended Form I-9 has eliminated the following documents for List A purposes: 

(1) 
Certificate of United States Citizenship (Form N-560 or N-561)

(2) 
Certificate of Naturalization (Form N-550 or N-570)

(3) 
Form I-151, a long out-of-date version of the Alien Registration Receipt Card (``green card'')

(4) 
Unexpired Reentry Permit (Form I-327

(5) 
Unexpired Refugee Travel Document (Form 1-571).

The amended Form I-9 retains the following four types of acceptable List A documents: 

(1) 
U.S. Passport (unexpired or expired)
(2) 
Permanent Resident Card or Alien Registration Receipt Card (Form I-551)

(3) 
An unexpired foreign passport with a temporary I-551 stamp

(4) 
An unexpired Employment Authorization Document that contains a photograph (Form I-766, I-688, I-688A, I-688B)

All of the above acceptable List A documents were carried over from the previous Form I-9, with the exception of the Form I-766, which is a new addition to List A.

Further, the revised Form I-9 has one modified acceptable List A document. The Federal Register explains the “unexpired foreign passport with an attached Form I-94 indicating unexpired employment authorization, has been replaced by an unexpired foreign passport with an unexpired Arrival-Departure Record, Form I-94, bearing the same name as the passport and containing an endorsement of the alien's nonimmigrant status, if that status authorizes the alien to work for the employer.''

As mentioned earlier, there is also a change regarding an employee’s Social Security Number in Section 1: Employee Information and Verification.  The new instructions for completion of Form I-9 now say “that providing their Social Security number in Section 1 of the form is voluntary, pursuant to section 7 of the Privacy Act (5 U.S.C. 552a note). However, employees must provide their Social Security number in section 1 of the form if their employer participates in E-Verify (the employment eligibility verification program formerly known as Basic Pilot or EEV.)”

The revised Form I-9 does not have to be completed on prior employees who have a legitimate Form I-9 already in place.  But upon re-certification and for all new employees the Form I-9 bearing the designation (Rev. 06/05/07)N should be immediately adopted. 

Copies of the newly revised Form I-9 and its Instructions are downloadable from www.uscis.gov.  Also, the revised “Handbook for Employers, Instructions for Completing the Form I-9” is downloadable from the webpage.
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Civil Fines for I-9 Non-compliance








Action Point: Give this material to the top leadership and officers.


Action Point: Make this mandatory reading for oversight bodies such as boards or 


		  committees.


Action Point: Circulate this to people in supervisory positions and those responsible


  for the human resource functions.





Please note: The Solution does not represent a legal opinion and in no way seeks to provide legal advice.  Its contents consist of information from a Human Resource Management Practitioner-Consultant view point. Should your organization need legal advice you are encouraged to discuss such issues with your labor-employment law attorney.


The information contained in The Solution primarily reflects national trends, federal compliance issues and State of Texas positions. You are encouraged to inquire as to whether or not your particular state has a position different from those expressed in The Solution.


Should others you know desire to receive a free copy of The Solution, simply have them send an email message requesting to receive the newsletter to dbaggett@wcc.net.




















