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W hat    is   this     “ new    regimen       ”  

and    how    does     it   work    ?

Under the final regulations, there are now two methods of 
transferring: (a) a transfer of money between fund providers within 
the same plan, and (b) a transfer of money from one employer’s 
403(b) plan to another employer’s 403(b) plan. 
 

Same plan — “contract exchange”

Let’s assume that an employee who is in-service wants to move his 
or her retirement account from Fund Provider A to Fund Provider B 
under the employer’s plan; however, Fund Provider B is not approved 
for ongoing contributions, i.e., does not have a “payroll slot” with 
the employer. Under the final regulations the transfer can only take 

place if:

	 The plan permits transfers;  

	 �The account balance is not reduced as a  
result of the transfer;   

	� The funds moved must be subject to the same 
distribution restrictions with Fund Provider B as 
they were with Fund Provider A; and,   

	� In order to ensure compliance with such issues 
as loan rules, hardship distributions and other 
requirements of the 403(b) regulations, the 
employer and Fund Provider B (the fund provider 
receiving the account but not approved for ongoing 
contributions) must enter into an Information 
Sharing Agreement so that the employer and Fund 
Provider B agree to share information about the 
participant’s account to ensure compliance. 

Note that the IRS assumes that approved Fund Providers, that is,  
Fund Providers approved for ongoing contributions, are already sharing 
information to ensure compliance with the 403(b) regulations.

Plan-to-plan — “plan-to-plan transfer”

Each plan, again, would have to permit the transfer in and/or out. 

The participant would have to be an employee or former employee of 

the employer for the receiving plan. And as before, the distribution 

restrictions must be retained and the account balance cannot be 

reduced as a result of the transfer.

W hen    does     this     new    “ contract         

e x change      ”  and    “ p l an  - to  - p l an   transfer        ” 

approach         begin     ?

The regulations provide that Revenue Ruling 90-24 will not be 

revoked until the general effective date of the regulations, which is 

Jan. 1, 2009. However, any transfer to another fund provider after 

Sept. 24, 2007 could cause all the participant’s contracts with the 

employer to become taxable on Jan. 1, 2009, unless one of the 

following two conditions is satisfied:

	 �The fund providers are approved by the employer and 
a part of the employer’s plan on Jan. 1, 2009, so that 
information sharing is already occurring; or 

	 �The fund providers enter into an Information Sharing 
Agreement with the employer effective no later than 
Jan. 1, 2009. This agreement would be between the 
employer and fund providers who were not currently 
approved by the employer for the plan but who may 

have been approved in the past.  

In light of this, effective on Sept. 25, 2007, all transfers at 

GuideStone are being handled by use of forms that reference 

“contract exchange” and “plan-to-plan transfer.” You may discard 

any forms referencing “90-24 transfer.”

Q
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C an   y ou   e x p l ain    the    information           

sharing        agreement          further       ?

The type of information that fund providers and employers will likely 

need to agree to share will be any information necessary for 403(b) 

plan compliance, including:

	 �Information concerning the participant’s 
employment, such as whether a termination of 

employment has actually occurred;  

	 �Information necessary to determine compliance 
with applicable hardship distribution 

requirements;   

	 �Information related to a participant’s loans, such as 

outstanding balances and loan defaults; and   

	 �Information necessary to satisfy other tax 

requirements, such as contribution limits.   

Although the Information Sharing Agreements are not required to be 

in place until Jan. 1, 2009, it is important that both sponsors and fund 

providers now contemplate their ability to enter into agreements 

to share the information required for purposes of compliance with 

403(b) and other tax requirements before accepting any transfer 

after Sept. 24, 2007. Failure to enter into the agreement could 

pose the risk of adverse tax consequences for the participant in  

the future.

W hat    happens        if   m y  p l an   does    

not    comp    l y  with     the    fina    l  4 0 3 ( b ) 

regu    l ations       as   of   Januar      y  1 ,  2 0 0 9 ?

The final regulations address the effects of a failure to satisfy the 

requirements of 403(b) and the regulations:

Contract failure.  Most operational failures solely related to a 

single participant (such as failures in contribution limits, distri-

butions, loan limits, etc.) would not adversely affect other 

participants but may disqualify the tax-favored status of the affected 

participant’s account in the 403(b) plan. Under the final regulations, 

this would include disqualifying all 403(b) contracts of the participant 

under the employer’s plan — for instance, a failure in a participant’s 

contract with Fund Provider A may impact the participant’s contract 

with Fund Provider B under the employer’s plan.

Plan failure. The employer’s plan may be disqualified (lose its  

tax-favored status) if the employer is not an eligible employer, if there 

is no written plan or if the retirement plan nondiscrimination rules  

(if applicable to the employer) are not satisfied.

Q
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W hat    are    the    consequences            

of   defects        or   unintended          

administrative               errors      ?

The final regulations clarify and confirm that the consequences 

of a “defect” in a participant’s account, such as an uncorrected 

excess contribution or an impermissible distribution, do not extend 

to innocent participants. Of course, this does not change the 

rule that plan-level defects, such as documentation defects and 

discrimination defects, can affect every participant.

Can the employer — as the plan sponsor 

—  assign       comp    l iance      responsibi          l ities     

among      various       parties      ?

Plans with multiple plan providers can continue to negotiate with 

these providers to administer many of the compliance restrictions. 

However, the plan will need to include a mechanism for applying 

rules such as loan eligibility and limitations, and hardship eligibility, 

across fund providers. Moreover, the plan will not allow the 

employer to “pass off” responsibility for these administrative duties 

(such as information sharing on loans) to the participant.

W i l l  churches         that     provide        a 

4 0 3 ( b )  retirement           p l an   for    their     

emp   l o y ees    be   sub   j ect    to   these     

regu    l ation      changes       ? 

Yes. But if your church uses GuideStone as your sole 403(b) 

retirement plan vendor, the application of these changes will  

be simplified. 

	 �If your church allows plan participants to invest 
with multiple retirement plan providers or to 
transfer funds to other providers, compliance with 

these new regulations will be more complex.  

	 �Compliance may also be more complex if your 
church has subsidiary organizations such as 

bookstores or affiliated ministries.   

	� Churches are excluded from some portions of the 

new 403(b) regulation changes because plans of 

churches are not subject to certain retirement 

plan nondiscrimination provisions that apply to 

church-related organizations such as colleges, 

universities and hospitals.    

Q
A&
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Q U I C K  G U I D E  T O  R E G U L AT I O N  C H A N G E S . 

T h e  f o l l o w i n g  l i s t  i n c l u d e s  a  b r i e f  s u m m a r y  o f  t h e  m o s t 

s i g n i f i c a n t  4 0 3 ( b )  r e g u l a t i o n  c h a n g e s .  T h o s e  m a r k e d  w i t h 

a n  a s t e r i s k  ( * )  a r e  t h e  r e g u l a t i o n s  t h a t  a p p l y  t o  c h u r c h e s 

p a r t i c i p a t i n g  i n  a  4 0 3 ( b )  r e t i r e m e n t  p l a n  t h r o u g h  

G u i d e S t o n e  F i n a n c i a l  R e s o u r c e s . 

4 3O
(b)

W hat    are    the    new    I R S  regu    l ations      

for    4 0 3 ( b )  retirement           p l ans   ?4 3O
(b)

* W R I T T E N  P L A N  R E Q U I R E M E N T. 

Non-profits, including churches and ministries that sponsor a 

403(b) church retirement plan must maintain written documents 

that describe all material plan provisions. 

* C O N T R A C T  E X C H A N G E S  A N D  

P L A N - T O - P L A N  T R A N S F E R S .

Participants, employers and plan providers now face new 

requirements if a plan allows participants to transfer 403(b) 

funds in their retirement account from one plan provider to 

another. Employers with multiple providers will need to enter 

into Information Sharing Agreements with all approved providers, 

and participant transfers along with certain other participant 

transactions will now require employer consent. (These new 

rules do not apply to rollovers between retirement plans.)

* T I M I N G  O F  I N - S E R V I C E  D I S T R I B U T I O N S  

F R O M  E M P L OY E E  C O N T R I B U T I O N  A C C O U N T S .

This provision impacts plans that allow employees to withdraw 

employer-contributed dollars while still in service to that 

employer without the occurrence of some event, such as reaching 

a specified age. Since most plans provided through GuideStone 

do not permit an in-service distribution of employer dollars until 

a participant has reached a specified age, this regulation change 

� [ CONTINUED »
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may not be applicable to your plan. However, please review your 

adoption agreement to confirm your plan does not allow employer 

contributions for in-service withdrawals without the occurrence 

of some event, such as reaching a specified age, or contact your 

Relationship Manager at GuideStone for assistance. 

* N E W  D E F I N I T I O N  O F  S E V E R A N C E  

F R O M  E M P L OY M E N T. 

The new regulations provide additional clarity to legal terms and 

phrases, one of which is “severance from employment.” For most 

churches and ministries this change will have no impact. But 

for churches and ministries that have complex legal structures, 

hierarchical organizational structures or separate subsidiaries, 

there may be some impact. 

U N I V E R S A L  AVA I L A B I L I T Y.

Some 403(b) plans are subject to annual retirement plan 

nondiscrimination testing that demonstrates the plan does not 

discriminate in favor of highly compensated employees in design 

or practice. This regulation is not applicable to churches.

E F F E C T I V E  O P P O R T U N I T Y  R E Q U I R E D .

This is related to the universal availability provision above and is 

also not applicable to churches. 

4 3O
(b)

4 3O
(b)

* R E Q U I R E M E N T  T O  F O L L O W  P L A N  T E R M S .

As mentioned earlier, all 403(b) plans must be documented 

in writing. A failure to follow these written plan provisions 

can result in adverse tax consequences for individual plan 

participants and/or all plan participants, depending upon the 

nature of the failure.

» CONTINUED

Review your  plan document .  
Does it address compensation, eligibility and 
contributions? If not, develop written rules and 
procedures to address these.

Does your plan involve more than one provider? 
— �If you allow contributions to multiple retirement 

plan providers or allow contract exchanges, 
additional action is required which may include 
an Information Sharing Agreement (ISA). 

— �If all of your participants’ funds are with 
GuideStone and you do not allow contract 
exchanges, an ISA will not be needed. 

Let  GuideStone help . 
— �Visit www.GuideStone.org/planregs  

for more information and resources designed 
to make compliance easy.

— �Call Glenn Able at 1-888-98-GUIDE 
(1-888-984-8433) for additional information.

N E X T  S T E P S✓
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