Legal Advice

Why the court won't
hear your church fight

By David Middlebrook and Robert W. Rucker

Hypothetical situation: A church’s board of directors
opposes the pastor, not agreeing with a certain vision or course
of action, each claiming to have the best interest of the church in
mind. The church’s congregation is evenly split in sympathy
between the pastor and the board, while the church’s treasurer
believes that the pastor is right and will not release funds
authorized to be paid by the board. The board retaliates by
holding an unannounced emergency meeting at a board
member's house where it votes to remove the pastor and the
treasurer. Both sides file a lawsuit against the other, seeking an
injunction and asking the court to determine who is right and
who is wrong.

A church with unclear articles and hylaws
is more likely to hecome involved in
breakdowns in communication, unhealthy
power stuggles, unresolved arguments

and an unfruitful existence.

On the day of the hearing the courtroom is packed with
supporters of both sides, eagerly waiting to hear what the court
will decide for the church’s future. To the surprise of many, the
court dismisses the case, refusing to make a ruling and leaving
all concerned parties wondering what to do next. Is there still a
church? Who is in charge?

The previous scenario is based on a true set of facts from
situations that have occurred many times in jurisdictions across the
country. Attorneys unfamiliar with church law are often surprised
when the court refuses to rule on their pleadings. After all, if this
were a for-profit corporation, or even a nonprofit corporation that
was not a church, the court would jump right in issuing restraining
orders, declaring whether votes taken by officers or directors were
legitimate, deciding if any parties violated the law, and awarding
monetary damages, court costs and attorneys fees.
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Control is at stake

In many of these cases, control of the church property, often
of significant monetary worth, is at stake. So, why would the
court not make legal rulings? The answer is found in the First
Amendment to the Constitution of the United States.

Most people know that the First Amendment guarantees
freedom of religion. The states all have similar protections
written into their state constitutions. Therefore, civil courts are
prohibited from intruding into the church’s governance of
“religious” or “ecclesiastical” matters, such as theological
controversy, church discipline, ecclesiastical government, or
the conformity of members to standards of morality. The

United States Supreme Court has said

on this issue:
“It is the essence of religious faith
that ecclesiastical decisions are

reached and are to.be accepted as
matters of faith whether or not ration-
al or measurable by objective criteria.
Constitutional concepts of due process,
involving secular notions of funda-
mental fairness’ or impermissible
objectives, are therefore hardly relevant
to such matters of ecclesiastical
cognizance.”

That means the court will not get involved even in an
obvious pattern of unfair conduct. On the other hand, the court
can become involved in a church dispute if the issues involved
are related to traditional civil, contract or property rights. Thus,
the initial question that a court must confront is whether the
dispute is ecclesiastical in nature or involves a traditional
civil dispute.

In order to make that decision, the courts commonly look to
the church’s governing documents, such as its constitution or
articles of incorporation and bylaws. If the court can make a
ruling simply by reviewing and interpreting the church’s bylaws,
then it will treat the matter as a traditional legal dispute and rule
accordingly. If the dispute requires interpreting facts and judging
someone’s motives or the religious beliefs of the church, then it
will abstain, or purposely decline to rule.
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In one reported case, the church’s
bylaws said that a board member could be
removed if he was acting in a manner that
was not “cooperative” with the pastor or
other board members. When the board
member was removed under this bylaw, he
filed suit. The court declined to become
involved because the word “cooperative”
was not defined, and the court would have
to hear competing opinions about what
constituted “cooperation” under that
church’s religious history or tradition.

Neither did the bylaws specify who
was authorized to make a finding that a
board member was not “cooperative.” In
order to determine if the pastor, who had
ordered the dismissal of the board mem-
ber, was authorized, the court would have
had to hear competing testimony about
the historic power of the pastor in that
church tradition.

Sometimes the court takes action

Situations in which the court has
ruled on church controversies include
instances in which the bylaws were very
precise regarding certain procedures such
as removal of a pastor. Those procedures
were not followed, and the court did not
need further testimony to understand the
context of the bylaws. In another reported
case, a local church was not in compliance
with state law because it did not allow a
member to review church financial
records. The court ordered the church to
allow the records to be reviewed, because
the law was clear about what needed to
happen.

While deciding whether or not to
rule in a particular case, the court must
also classify a church as a “hierarchal”
structure or a “congregational” structure.
Hierarchal churches have a larger
organization that has supervision or
control of the local church in varying
degrees. Common examples of that
structure are the Methodist or Catholic
churches. Congregational churches may
have some loose affiliation with a larger
organization, but governance remains
with the local church. An example is the
Baptist church.
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Courts are less inclined to become
involved in disputes in a hierarchal
structure, instead leaving decisions to the
highest authority or tribunal of that
denomination. In contrast, the courts are
more willing to become involved in
disputes in congregational churches,
particularly if it appears that the dispute
is not going to be resolved according to
the majority vote of the congregation.

Define the category

Occasionally a church’s category is
debatable, so courts look at various
characteristics when deciding how to
classify it, such as: affiliation with a
parent church; whether it is subject to
review and control by higher authorities
of that church tradition; control or
submission to the jurisdiction of a parent
church or constitution promulgated by
the parent church; a charter from the
parent church governing its affairs and
specifying ownership of its property; the
repository of legal title; and licensing
or ordination of local ministers by the
parent church.

While it is more likely that a church
will be left alone by the courts if its
articles and bylaws are unclear or are full
of subjective terms that require delving
into religious issues, it is also more likely
to become involved in breakdowns
in communication, unhealthy power
struggles, unresolved arguments and an
unfruitful existence. Clear and concise
governing documents promote a healthy
church.

David Middlebrook is a partner,
and Robert W, Rucker is an attorney,
with the law firm Brewer, Anthony &

Middlebrook, P.C., in Irving,

TX, which specializes in the practice
of nonprofit law. Go to
www.bamlawyers.net.
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Dangerous to assume

freedom comes with clear
lines of responsibility.
Employees should ask their
superior what is expected
of them personally, and
continue to dialogue about those expectations on a regular basis.

In a new or young church, most disputes arise from opinions
concerning which direction the church should take, not doctrinal or
moral issues. These are conflicts over music, speaking and teaching
styles, which cause people to confuse preference and method with right
and wrong. Nevertheless, it is not uncommon for these disputes to
snowball, causing fatal rifts in leadership and the church.

Regardless of the issues, pastors should be cautious about who the
players are, because as the risk level changes, so do the players.
If the conflict is with an associate pastor, disgruntled congregants usually
move pastit. However, conflict with a senior pastor is more dangerous to the
church or board member because in their eyes, the senior pastor will not be
replaced and cannot be avoided. His fingerprint is visible everywhere, and
he becomes a constant reminder of the “dis-ease” of the conflict. The risk
here is withdrawal and disconnection with the church body.

It's not a time issue

Pastors often say, “I don't have time to deal with that,” as an excuse to
avoid what is usually a short, but unpleasant conversation. Quickly
addressing disputes is one of the best prevention tools on the market. Jesus
instructed us to move quickly when rifts arise for a reason. Many church
lawsuits and divisions would never begin if a pastor would simply pick up
the phone and deal with the problem head-on.

Contlict that gets out of hand in a church is usually rooted in the
churchs organizational structure or in the pastor. Not that a pastor
necessarily did something morally wrong; it’s that the pastor didn't address

Conflict resolution can save churches from fatal rifts

Popular speaker John Maxwell often warns leaders, “If they can't get along with you, they
won't go along with you.” Visitors to any online blog or discussion board for church leadership
will inevitably find discussion on the topic of pastors and churches “getting along.” So, what tools
are available to church leaders to help them work well with their boards, staff and congregation?
Can pastors and leaders prevent interpersonal conflict? If not prevented, how can intrachurch
disputes and issues best be handled?

Do new pastors or people in new positions know what is expected of them? How will they
know when expectations change? By failing to ask about expectations, they, their board, staff and
congregation will default to operating on blind assumptions.

Assumption-based expectations become a fertile breeding ground for conflict.
A simple question to ask is: “What is the short list of items expected of me?” A great deal of

How one pastor saw
~ himself more clearly

By James H. Pluymert

| interviewed the senior pastor of a large church in lllinois
who recently faced a board dispute.

"The conflict reminded me that my number one job is to
control myself. As a leader, | set the tone. If | overreact, others will
too,” the pastor said. “If, on the other hand, | focus on facts and
pay attention to my feelings, | can choose to respond in a way
that promotes resolution of the conflict.”

He pointed out that when anxiety and emotions rise, it is a
natural tendency to seek out people who agree with him.
Communication regarding the conflict should be limited to those
involved, while including all necessary parties. Deal with both the
substantive and relational issues, and focus on applicable Scrip-
ture and prayer. This pastor knows that effective conflict resolu-
tion follows the Matthew 18 process.

A final lesson learned? Advanced planning provides the
context for handling future issues. Pastors can reduce conflict by
guiding the church board in strategic planning on difficult
topics such as divorce, church finances and difficult employees.
Another tool is a conflict audit of the church’s employment
and other contracts to include effective Matthew 18 mediation
and arbitration clauses.

A complimentary Conflict Management Kit on compact disc,
with sample forms and clauses is available by e-mailing
admin@mediationlawgroup.com.

James H. Pluymert is an associate mediator, arbitrator
and trainer with Mediation Law Group in Chicago.

By Kelly A. Bennett and Robert L. Toolen
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